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EXHIBIT 1

‘l. :

DepARTMENT OF COMMERCE
OFFICE OF THE SECRETARY
WASHINGTON

November 29, 1940,

My dear Mr. President:

Transmitted herewith is a memorandum fram the Diretbor
of the Census enclosing a tsbulation giving the population of
sach State on Spril 1, 1940 as ascertained under the Sixteenth
Decennial Census of thé Upited States. This tebulation was
prepared in complisnce with the provisions of section 2 of the
Act of Junme 18, 1929 under which the Sixteenth Decennial Census
was teken. The tebulation alse gives the number of Representatives
to which each State will be entitled if the present number of
Representatives {435) are apportioned by the method of majur
fractions, which was the method used in the lust preceding
apportionment, and also by the method of equal proportions.

The tabulation of total populatian by States for purposes
of apportionment does not show any "Indians not vexed™ as all
Indisng are now subject tc Federal taxation.

You will.recall that by the pruv1sions of asection 2« of
the Decenniael Census fet of June 18, 1929, as amended by the Act
of April 23, 1940, the President is reguired to tranmmit this
information to the J7th Congress éurlng the first week of the
first regular session.

There is also enclosed a iable showimg the gain or
logsg in the tobtal populamtion of each State between 1930 and
1940.

Sincerely yours,

The lonorable
The President
The White House

s @ e

eniin M""", sEL




EXHIBIT 1

R S s ®

THE DIRECTOR

DEPARTMENT OF COMMERCE
BUREAL OF THE CEMSUS

WASHINGTON
- November 23, 1940
# .
. HEMORANDUM
R To: Secretary of Commerce N
From: Director of the Census
Subject: Population of the United States for the apportlomnent. of

Representatives,

In compha.nce with the provisions of segtion 2 of the act of
June 18, 1929, I transmit herewith a tabulation showing the population
of each State on april 1, 1940, as ‘ascertained under the Sixteenth
- Decennisl fenwmis of the United States. The tabulation (Table 1) also
gives the nomber of Representdtives to which each State will be entitled
if the existing number of Representatives are apportioned by the method
;’ of major fractions; which was the method used in the last preceding
i apportionment, and also by the method of ecual: proportions.. This is
! the mfarmatlan which the President is reaulred to transmit to the
‘ 77¢h Congress suring the first week of the first regulsr session in
i compliance with section 22 (&) of the Act of Jume 18, 1929, as ‘amended
by the Aet of April 25, 1540 (Pub. No. 481 = . 76th Congress)

The tabulation of tatal populatim by States for apportion-—
ment purposes does not ‘'show any "Indians not taxed® as all Indisns are .
now subject to Federal taxation.

‘I‘he Sixteenth Decennial Census reveals important mternal
shifts in population that have taken place during the past decade. (See
Table 2.) Although the westward movement has continued and is reflected
in an increased proportion of the population in the Pacific Coast and

Mountain States, the t rend long established in the United States of
migration from rural to urban areas has been slackened., For the first

decade since 1830 the proportion of the population residing in urban

aress has failed to increase markedly. Consequently, the more rural
2 Southern Stites have increased ab a more rapld rate than the more indus—
risl Northern Btates. Actual ldsses in population were found in some of
the Midwestern States affected seriocusly by the drought. These shifts in
population are reflected in the new spportionment. ‘

EX Y

Enclosures



EXHIBIT 1

Departmant of Comuerce
Buregu of the Censvs
¥aahington

FOPULATTONS OF THR STATRS, 1940, aND '
APPORTIONMENT OF REPRISENTATIVES m COWGRESS, 1940, AND 1930

3358

#

Tahle 1

Apportiomment of 435 Representatives, 1940

Present
Population numhar ¥ethod of Method of -
Apeil 1, of mejor fractions sgual proportions
State 1940 Repraae:t« Number of | Chenge | Number of | Change
etives” | povresent-| from 1930{ Represent-| from 1930
atives [Gain | Less atives |Gain | loss
| {1} (2) {3} tar Lyl (s) (71 ] (8
United 3tates |131,669,279 435 438 10| -10 435 9 ~F
Alabama 2,832,961 g g g
Arizons 459,261 1 b 1 2 1
A¥kanses 1,943,387 7 é ’ -3 ¥
Gelifornia &,902,387 20 25 . 23 3
Colorade 1,123,896 4 4 4
Connect icut 1,709,242 1 & &
Dslaware 866,808 1 1 a
Dist. of Columbia 663,081 - - - o - - i
Florids 1,897,414 5 & 1 & k3
Gsorgis 3,123,723 0 10 10 .
Ideho 584,873 | 2 2 2 ‘
IMlinois 7,897,241 27 28 =3 26 =1
Indisna 3,427,798 12 11 -l il «l
Iowa 2,538,268 9 g ~1 8 -1
Kansas 1,801,088 4 & 3 & -1
Fentucky 2,845,827 g 2 9
Iouisiana 2,355,880 B8 8 8
Maine 847,226 3 3 3
¥erylasd 1,881,244 & & 1]
Masgachusatis 4,%18,721 15 14 w1 14 -1
Michigan 5,256,106 17 18 1 !l 17
¥innssots 2,792,300 ] g }
Missiegippt 2,188,798 14 7 2
Missouri 3,784,664 13 13 13
Montans 559,456 g 2 2
ionq8& .
#oTy {continued on mext pege}
2




EXHIBIT 1

POPULATIONS OF THE STATES, 1940, a®

APPORTIONMENT OF RAPAVSENTATIVES IN CONGRE

o~ i

BR, 1940 AW 1836 {contipued!

Apportionment of 438 Recreasuntetives, 1940 -
: Frosent Mathod of Method of
Populstion| number wajor fractions equel proportions
&pril 1, of . .
State 1940  iRepresent-i Number of Change Hupber of Change
atives* | Represent~| frem 19301 Represent-| from 1330
atives 0sin | Loss stives |(Galn Loss |
{1} {2} {3) (4} (8) {6} (7. {8
Rebrasks 1,815,8% 5 4 <1 4 «3
Nevads 110,247 1 1 1
New Hampshirs 481,524 e 2 2
New Jarssy 4,160,168 14 is 14
New Mexioco 531,818 % 2 LI B 1
. New York 13,479,142 45 45 45
North Carolins 2,591,628 11 18 1 12 1
North Dakota 841,935 2 & ; 2
Ohic : 6,907,612 24 23 % 23 3
Oklahons 8,336,434 g 8 -1 8 ~1
aregom 1,089,684 3 4 X 4 1
FPenpaylvania 9,800,180 34 33 1 33 -1
Roode Ialand . 713,346 g 2 2
South Csrolina 1,899,804 . ) 6 "8
South Dakota 842,961 2 2 2
- Tannesses 2,915,841 8 10 1 10 1
Texas 6,414,824 21 21 2L
Tiah 850,310 2 2 g
Vermont 359,231 1 1 1
Virginis 2,697,973 8 2 9
‘Wushingbon 1,736,191 & & 8
West Virginle - 1,901,874 & & 8
¥isconsin &, 137,587 10 10 10
¥yoning 850,742 1 1 i

*The present apportionment of Repressntatives is based on the 1830 Census. ‘The method
followed in 1830 was {the method of major fractions.
method of squal proportions would have resulied in the nams spporticmment.

LA

A oR4E

In that fmstance fhe iuse of the




EXHIBIT 1

DERARTIENT OF CQRERCE
Bureau of the Census

Washington ~ Table 2

POFULATION FIGUEES FOR YHE UNITED STM’E ». BY STATES:

A winus sign (=) denotes decrease,

v

190

‘Pevcent of Increzse

o Population Increase :
~ Division and State 1940 : 1930 A1930-1940 19301940 1920-193
2 .
’ United States 131,669,275 2,775,046 8,894,229 Ta2 166k
Georraophic Divisions:
~ New England 8,437,290 8,166,341 270,949 343 103
¥iddle Atlantic 274539, LR7 264200, 750 1,278,737 Y 184w
Bast North Qentral 26,626, 2 25,297,185 1,329,157 5.3 178
West North Central 13, 516, Y90 13,296,915 220,075 - Lt 640
Scuth Atlantic 17,823,151 15,793,589 2,039,562 12,9 129
Esast South fentral 10,778,225 9,887,214 891,011 9.0 11,2
West South Gentral 13,064,525 12,176,830 887,695 743 1849
lountain . 4,150,003 3,701,789 i, 210 12,1 11,0
Pacific 9,733,262 8,194,433 1,538,829 18.8 L72
New Englandz v
Yaine 847,226 P97, 423 49,803 Ge2 a8
New Hampshire 191,524 465,293 26,231 . 5.6 5.0
Vermont. 359,231 359,611 2330 - 0. 2ol
Hassachusebts 4,316,721 L, 265,61, 67,107 16 10,3
Bhode ISlaIld 7.13, 31;-6 . 657 ,1;97 25:%9 3.8 137
Connscticut 1,709,242 1,606,903 102,339 bok L6eh
Middle Atlantics - '
New York 13:479,142 12,588,066 891,076 ol 2162
New Jersey 4,3 160,1065 L,041,335 118,832 29 2841
Pennsylvanis 9,900,180 G4631,350 268,830 " 28 1045
Bast North Centrals - : o : . -
- Ohdo ‘ : 6,907,612 6,646,697 260,915 29 1564
Indisna . : 3;‘&2?,79f’ 3s 238}503 189,293 S8 10.5
Iilinois 7,897,251 7,630,65h 266,587 305 177
- Yichigan 5,256,106 L 845,325 413,781 8a5 32,0
( Wisco nsin 33137, 58? 2’ 939 ;006 198’ 581 6‘8 1‘3‘.‘?
- Hest Yorth Centrals : ,
l.innesota ‘24792, 300 2,563,953 228,347 849 1ch
Towa 2,538,208 2,470,939 67,329 2s7 28
Missouri 3,78ly064 3,629,367 . 155,297 ka3 6
Horth Dakota 641,935 680,815 = 38,910 = 57 503
South Dakota 642,961 692,849 ~ 49,888 . = 7.2 8.6
Kansas 1,801,028 “ 79,971 = ka3 643

CRemyd

1,880,999




EXHIBIT 1

- | °
~ o ..

 POPULATION FIGURES FOR THE UNITED STATES, BY STATES: 1640 ~ Continued

Po 0% ‘ Incroase Percent of Increams |

. Division snd State iMoo 1830 1930-1940  1930~-1940 1920-1930

» Bouth Atlankics . . .
+.  Dslawers 256,505 238,480 28,185 1.8 o Be¥

+  Msryland 1,821,804 1,687,588 189,78 11.8 188
. Dist. of Columbia 553,091 486,868 198,882 36,2 113
T Tirginis 2,679,708 8,481,851 255,922 10.6 4.9
West Virginia 1,901,974 1,729,208 178,769 10.0 18,1
North (arcling 2,571,683 3,170,276 401,347 18e¥ 23.9
‘Bouth Carsling 1,899,804 1,738,768 161,050 9.3 33
Georgila ‘ 3,183,723 8,808,506 215,21y Tk ek
Florida 1,887,414 1,468,211 439,203 2%.8 51,6
Bsst South Centrel: '
Kentueky 2,845,687 . 2,814,589 231,038 8,8 BeR
Teunesses 2,915,841 2,616,558 259,285 18 U8
Alshana 2,852,961 - 2,646,248 186,713 - 7.1 2.7
Hissiasippi 2,183,796 2,009,831 173,875 8.7 12,8
Fsat South Central:
 Arksnsas 1,949,387 1,854,482 94,908 5.1 5.8
Louistana 2,863,830 8,101,593 262,287 18.5 16,9
Oklahoms . _ 2,336,434 2,506,040 = 59,508 w BB 18.1
Texan : 8,414,884 5,524,715 590,108 1061 24.9
Nounteins o
Hontans 559,436 537,606 21,850 % | - 81
Tdeho 524,873 445,088 79,841 17.9 B0
Colorado - 1,185,296 1,035,791 87,505 B4 108
low Mexiso - 851,718 433,517 we,801 25,8 T 1.8
Arizons _ 499,881 438,573 £3,688 14.6 30,3
Utah : T 580,310 507,847 42,463 Bod 13,0
Nevads 110,247 91,088 - 19,189 21.1 17,8
« Pacgitias o
Washington 1,756,191 1,565,306 12,795 . 1i.) 18.8
;. Orsgon 1,089,584 853,746 139,888 1442 2148
~ - Qalifornis 6,907 .38y 5,677,851 1,830,138 - 21,7 £5.7

- November 26, 1940, :
Aoyqd »




| ENSUB OF POPULATION
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EXHIBIT 1

Thra Coxansss } HOUSE QF BEPKESENTATIVES { Documesy -
Ist Session i No. 45

BIXTEENTH DECENXIAL CENSUS OF POPULATION

MESSAGE

20N

THE PRESIDENT OF THE UNITED STATES

TRAREMTITING

& STATEMENT PREPARED BY THE DIRECTOR OF THE CENSUS
DEPARTMENT OF COMMERCE, GIVING THE WHOLE NUMBER
OF PERSONS IN EACH STATE AS ASCERTAINED UNDER THE
SIXTEENTH DECENNIAL CENSUS OF POPULATION, AND THE
NUMBER OF REPRESENTATIVES TO WRICH EACH STATE WOULD
BE ENTITLED UNDER AN APPORTIONMENT OF THE EXISTING
NUMBER OF REPRESENTATIVES BY THE METHOD KNOWN AS
THE METHOD OF MAJOR FRACTIONS, WHICH WAS THE METHOD
USED IN THE LAST PRECEDING APPORTIONMENT, AND ALSO BY
THE METHOD KNOWN AS THE METHOD OF EQUAL PROPORTIONS

Jinviny 8, 1941.—Beferred to theiCo:‘p.nggue on the Cenaus, and ordered to be
prin

To the Congress of the United States: ‘ )

In compliance with the provisions of section 22 (a) of the act
approved June 18, 1929, providing for the fifteenth and subsequent
devennial cenisuses and for the a;;port{onment of Representatives in
Congress, as amended by the sct of Apnii 25, 1940, 1 transmit herewith
a statement prepared bi ihe Director of the Census, Department of
Commerce, giving the whole number of persons in each State as ascer-
tained under the Sixteenth Decennial Census of Populstion, and the
number of Representstives t¢ which each State would be entitled
under an apportionment of the existing number of Representatives
bg the methed known ss the method of major fractions, which was
the method used in the last preceding apportionment; and also by the
method known as the method of equal proportions. )

The Director of the Census has included all Indisns in the tabulation
of total population since the Supreme Court has held that all Indians
are now subject to Federal taxation (Superintendent v. Commissioner,




9 SINTEENTH DECENNIAL CENSUS OF POPUTATION

205 U1, 9. 418}, The effect of this upon apportionment of represenia-

fives, however, a;ffeazs to be for determination by the Congress, as

eoncluded in the ttornay Genersi’s epinion of November 28, 1940,

to the Secretary of Commerce, 8 copy of which is annexed hevetun.

‘ Fraxsriny D. Boosxyrur,

Tae Waers Hovss, - . :
Jenuary 8, 1841,

Tasun 1—Populations of the Siaies, 1944, and spportionmend of Represeniatioes in
? Congress, 1940 and 1580 .

Appss int of 438 Rep o, 1900
Prameny | Dsttond of majer fuoe | Wathed of syusl pro-
# { sambes Hoos persions
State e L d
trews | Wousbee Ca'?&m Nugsder C%M
o Rig o R
Tesentie b it g
B founiLow| ¥ | Guin! Low
16 ke 2 Lo ] @& & mim
Tnizedd B84 o cocrmorvan-nf 13% 890205 <3 2% | - my 9} -~
L %532, 08 % |3 N 9
%, 8 % 2 TRNOR b4
1. 448, 38y ¥ 3 e b
(X8 4 » k-] b 3 RO 3
1% e [} < 4
o mEl 0 !
ot N e R—— 3 ]
Dristriet of Do, . oveceniae 8B
o 2 N ) =
TABBO. o oy mmwmvawenwarasnn s 7%% : g g 5 ; i
e 0 I T =
h, . -
Eneions }, 301, 128 8 B 4
3, 9560 B {ocwans s ] .
h 233, 8% ) [ 4
12'““ vhvensivan e ara st e Lg}.% ] : B :
{7 MR i
"m h . > 4 U&7 i T fedaeand =1 Hleie.g ~2
Mioh 5258, 108 3 18 | ) 7
M L TR0 [ $ &
Mismeipp 2.18%, 7 b 7 3
4 AT 84 ] 3 33
Monisan 4, 436 3 2.
Nab 3815 8% 4 %
Karath, cxsivoovavraravan, 18 M7 3 L § §-
Naw Hasopehive., 401, 524 ¥ 23, 3
Now Jerwy, 4 560 158 b 144, 1%
BB 7. i '3 X
13,379, 342 i 4 ]
3,503.69 13 2 13
841, %58 3 k3 3
& 2762 ) 2 =
%3 &4 k] % &
3, 0H0, 634 L) 4 3§ - £ } S SR
$. 908, 1% U B - Rliawas] =1
T, 34 S 2 -4
1393, 304 3 L3 [
Lok 1 2 3 3 leinene B
2 ULE 848 14 0 1 fnimnes 3 1
8434834 n <3 b
80, 30 1 3 | - pisianin
33 28 i { i
878, TR % ® B {comsnfraniim
L7 & [ [} I oo
1 908 ¥ -3 & &
X187 08 ¥ 3 b1
w 29 4S %] 1 1
390 {aremes R is baged ou the 110 cessm T sethod fitowsd 18
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EXHIBIT1

HIXTRENTE DECENNIAL CENEUR OF POPULATION 3

Noszusex 28, 1940,

The hovorable the Smcrerany or Commeron. : :

My Dran M Szonsrazy: In your letber of November 9, 1940, you'
stats, in parl:

Bection 2 of ts fourtsentd soendment fo the Covslitution provides that i
:fgxmﬁougzg representativey, “Indiang nob tuxed” shall be exel . The sensus
of pomgiuou “wfmﬁ.m' $he respportionmuent of Rapresestetives is & be basnd
B DOW

Hince itngp;z?ﬁ that today sl Indiswe are wubject & the Federal income-tay
tw, your opinion i y requesied a0 whether there sy aoy Indians
not taxed, withis the masning of that phrase ss it appeats in the Tonntitution and
the fourteenth smendient therels, There 1n suclosed herewith & veeant npisdon
of thw Solivites of this Depuriment on his subjeet. ’

Also enclosed with your letter is an opinion of the Solicitor of the
Dag:tmmﬁ of the Interior dealing with the question at soms length.

 pointed wut by the Solicitor of the Department of the Interior
the answer o eg&ur question dafaeu;is upon whather the phrase “In-
dians not taxed” refers (1) @ Indisns not sctuslly paying taxes or
only to those who ave ol subject to taxation and {2} to Indians noy
taxed or subject to taxation by any wmg sathority or ealy to those
not taxed or subject o taxation by the Siates in which they reside,
The bearing of these prelimi gueationy upon the gueation pres
sented is apparent in view of the recent decisions of the Suprame
;.*mms helding. that all Indians sre subject to the Federa] income-tax
aw,

Tha question presented hes been discussed in & number of sourt
decirions but the issue hay never hesn spuarely raised in soy of the
decided cases. Some of the cases and some statements appearing in
the debates in the Constitutionsl Convention lend su{)port o the view
that since sll Indisns are now subject to the Federsl meome-tax laws
there are no longer oy Indisns not taxed within the meaning of the
constitutional phrase.  Oun ths other hand, other decided cases and
other statements sppesring in the debates in the Convention equally
su?’;;prt the contrary visw. Thus it appesrs that, ua stated by youwr
Solicitor, the question presents 8 “‘perplexing problem™, and that the
sngwer 0 it I8 not free from doubt, .

The Congress is aware, of vourse, of the recent decisions of the
Suprems Court holding all Indians subjebt to the Federal incomo-tax
laws, What eonsiruction the O will now give to the phrese
“Indisns not taxed” i3 a guestion for it to decide, and sction taken
by it with reapact therete wfll be Bnal, subject only to review by the
courts in proper cuses brought before themy.  An apinion on the fues-
ton by the Attorney Cenersl would not be determinative, sincs
neither the Congresa por the courts would be bound by such opinion.

Moreover, it does not appenr that sn answer o your guestion is
niecessary a4 this time for say sdministative purposs wathin your
Departruent.  In my opinion, 8 coptinuance by you of the practies
herstofore followed w your Department with resport o the subject
will meet every admonistrative requirement tmpnsed upon your




EXHIBIT 1 ]

4 | SIXTEENTH DECENNIAL CENSUS OF POPULATION

Depariment in the pramises, and in sddition well may furnish to the
Congrase information desired by that hody as 5 basw for action on
ite park.

I? is recommended, therefors, that you st this time follow your
former practice, giving to the Congrese {ull information with respect

areto,

' Roserr H. Jacxsown,
Aftorney General

2157




EXHIBIT 1

g

Poorac Law 201--77em Cononxsa] ~ 0 7 :
Knarrms 470157 Bussion]
THL R, 2888]
L AN ACT

Te provide for sppuriioning Represeniatives {n Congress smonyg the seveeal
Statee by e sgual proportions method.

S RPN e e

Bo it enoeted by the Senate and House of Represeniaiives of the
United States of Awerive & Congress maxembled, Thal section 2%
of the Adh eniithd “Xn Act o provide for the Blteenth wad sabse- N
noent deconninl eovenses and to provide for apportioonsd of
" Hepssentadives in Congress”, apporovad June 185, 1929, ad amended,
is wended to read as Inllows: : :
#R2pe, B2, (1) On the st day, o within one week themafior, of ) §
b st vegudar seasion of the Bighty-second Congress and of ewch Do
fifth Congross thercafter, the President shall transmit to the Congress - _ T
3 statement showing the whole yuwmber of persons in sach State, .
excluding Indinny wot taxed, 85 sscortained under the sevensoputh &
wxd ek snboeyuent decennied consey of the popudadion, and the
number of Represeniatives to which each Biate would be entitled

ander an apportienment of {he then existing munber of Representa- :
tives by the method hrown v the method of equal proportions, ne

State to recaive loss they one Momber, , o ¢
od & shinll be entitlesd, in the Bighty-thind Congress
and in cach Congress thereafter vl the {aking effect of a veappor-
Goronend ander this section oe subseyemd steinle; to the number of
Represeutativer shown in the staterent required by subseetion {u} ,
of His seotion, no Siate to receive lese than owe Morber, Tt shnll ’ i
be the dudy of ihe Clerk of the House of Representatives, within '
ffteen calenday days after the 1‘{3;:9&3}& of sach statemeng, te send
to the executive of ewch State & sertificale of e nuwrder of Repre
sendativis to Which such Steie Ix entitled wnder this section. TIn :
wroe of & vaewy i the offioe of Clerk, or of bis alsence or inability i
to discharge this duty, then suck duty shall devolve upon the Borgrant
ah Arxs of ithe Totse of Represeotativess sxnd in case of vassncies
in the offfices of both e Clivk and the Seregeant st Avnm, or the
slponee or jubiliy of baih to ned, meh dnty shall develve upon
the Dooy ?cr of the House uf Repreventatives,
ic} Tntit g State Is redisvicted i the masner provided by tha
Iew thereod afier sy apportivanent, the Bepresenintiver fo which
sueh State i3 mdited wnder such apportionment shall be elected
in the following marmers {13 I there §s no change 1o the nunber
of Representaiives, they «hall be elected from the distrivts then
preserthed by the faw of sued Slate, nod i sy of than g elegied
From: the State at large they shull sontinue to be w elacted:; () 3
there B ancbwovmse 36-the nowber of Represettptives, suh sddiionad
Bepresontative vr Bepresentaiives shnll be olooted from the Siate at
bargeoand (he othey I preentutives from the districts then proseribed
by the law of mrch Stabe; (3) I there s 8 decresswe in the mamber
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of Representatives hub the number of districts in such Stafe is enual
to such decrensed wuamber of Representaiives, they shall be dlected
Erom the districts then presc’rihec& by the law of such 8tate; {4) if
there is a decrense in the number of Representatives but the mamber
of districts in such Stute is Joss than sneh mmber of Representatives,
the number of Ropresentitives by whicl such number of dibstriets is
excepded shall be dected from ihe State gt Jarge asd the other
Representatives from the districts then preseribed by the law of
sunit State; ov () i there 3 a deprsass in the number of Representa-
tives nnd the nomber of districts in such Siate exceeds guch decressed
%ﬁ,xmbﬁr of Representaiives, they shall be elected from the Hiate st
arge.” o i

Sre, 2. (2) Lach State shiall be entitled, in the Seventy-eighth and
in ench Congresy thereafter ontil the takiog effect of & reapportion-
ment under 2 subsequent stabute or such section 22, us amended by
this Act, to the nnmbar of Boepresentatives shown in the statemert

transitted to the Congress on Jumaury 8, 1941, based uvpon the.

method known s the method of equad propoertions, no State io
reesive fess than one Mewber.

{bY If before the enveinient of thix Act & certificate has heen send
Ao the executive of any State wnder the provistons of sueh section
22, us in foree before the enactment of this Act, the Clerk of the
<Hnuse of Representalives shally within fifteen calendar days wfter the
‘date of enactoent of this Act, serel 5 new ceviificate to such executive
stating the number of Representatives to wideh such State I entitled
under this sestien, o

Approved, Novewdber 15, 1941,
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P

UNITED STATES
DEFARIWMENT OF THRE INTERIOR
Offics of the Solicitor

Tashington

Wi BI0Z9. . November 7, 1840

The Honorable
The Secratary of the Interior,
Yy desr Mr. Secretary:

. My opinion has been requested as to the nethod of determining
who are "Indiang mot taxed" within the meaning of the Constitution
and the Fourtesnth Améndment thereto. Article I, section 24 clause
3 of the Constitution provides thati

"Representatives and direct Taxes shall be apportioned
ariong the several Siates whickh may be includel within this
Union, according to thelr respective Numbers, which shall
be determined hy gdding te the whole Number of free Persons,

ineluding those bound to Service for a Term of Years, and

excinding Indians not taxed, three-fifths of all other Per-
SONS . ® % Rl

. The expression, excluding Indlians not tezed, iz foumd in the
Pourteenth Amendment, where it deals with the sanme subject under the
new conditions produced by the emsncipation of the slaves. It appealrs
therein as follows:

"Section 2, Representstives shall be apportioned
zmong the several States according to their respective
numbers, counting the vhole ximber of persons in each

State, excluding Indians not taxed., ¥ * **

Trhe moaning of this phrase =g it was used in the Constitubilon

must be deduced largely from our knowledge concerning the purpose of
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the clause and the relaﬁionship'which:the Indian tribes bore to the
Federal Government at the time of the adoption ¢f the Constitubion.
In the debates of the Fedsral convention of 1787 we find no discus-
tion which would throw any direct 1ight upon the mésning of the phrase
nor do we, upon examination of the writings of Madigon snd the 6ther
varticipants in the convention, find other than the merest reference
to the existence of such a phrase. On the other hand, the problems
of ‘apportionment of representatives and direct taxes were the cause
of great debete and exiensive vritings. In view of this, it is only
rassonable to assume that the delegates to the convention were §0
clearly cdgnizant;of the mesning of the phrase'"Indigns not tgxe&"
a8 to render any consideratlon of it unnecessary,

In the debates over the spportionment Gf;:apresentattves in the
lower house two principal-metho&g were urged with great vigor. One
would have apportioned the representation of the States,acécrding o
the relative property of each, thus meking property the basis of repre;
sentation. This commended itself to some persons, because it would
- Antroduce & salutary check into the legislatiire in regard o taxation,
by securing in scme measure, an squalization of the public burdéns by
the volce of those who were called to give more towards the common
Gﬂntribﬁtidn. Story on the Constitution {Hth ed., p. 465): 4 ¥lliotls

Debates (Yate's Minutes), 68, 69; Journal of Convention, 1lth

June, 111; Id. Sth July, 158; Id, 11th July, 169. It reflected
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& Tavorite theéry of the American people that faxation ought to
g0 hand in hand with representation. But, since sn spportionment
based upon proparty did not commaﬁdyitsalf for a variety of reasons
to the convention, 1% was dropped in féer of én apporticnment, based
on numbers, which secured at the same time agsinst unequal and oppres-
sive dircet taxation, This was mccomplished by providing that direct
taxes, as representation, shéuld be apportioned on a bosis of numbers.
The theory wderlying this method of appertionment waé that the mamber
of people in esach State should be the sitandard for regulating the,
proporilon of those who are to represent the people of each Stata.
The Federalist, No. 54, |

The spparent intenticn of the convention ﬁas that representation
in the lower trench of the Congress be apportioned sccording to the
number of psople who constituted the community of people of the United
States.' This sommunity ircluded non-citizens, among vhom were aliens,
persons bound to servics, Indians subject te the laws of the Govern-
ment and slaves, as well as citizens. Since all were within the United
States and were subject to the laws of the Govermment of the United
States, all were considered és erititled to be representad in that
Govermment. Indisns, members of sovereign and separate commuanities

or tribes werg outside of the compunity of veople of the United States

¢ven $hough they might be located within the geographicsl boundaries

e
2
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of a State, Their status was well described by Chancellor Kent when
in 1823 he said:

“Though borz within our «erritorial 1imits, the
Indians are considered as born undsr the dominion of
their tribes. They are not our subjects, born within
the purview of the law, because they arse not born in
obsdience to us. They belong, by birth, to their own
tribes, snd ‘these tribes are placed under our protection
and dependent upon ue; but-84ill we recognize them ag
national communities, In this situation we ptoed in re-
lation to eamch 6ther, st the commencemént of our revolu-
tion. The American congress held a treaty with the six
nations, in August, 1775, in the nams and on bshalf of
the United Colonies, and a convention of neubrality was
made between them. !'This is a femily quarrel between
us and old England,’' said the agents, in the name of ths
céloniess 'you Indiens are not concerned in it. We desire
you to remsin ab home, and not joln either side,' Again,
in 1776, ¢ongress tendered protection and friendship to
the Indisng, and resolved, that no Indieng should bte em-
ploysd .as soldiers in the armies of the United Siates,
before the tribe, to which they belonged, should, in a
national counasil, have consented therewnts, nor then, with-
out the express approbation of congress, What acts of gov-
ernment could more clearly and strongly designate these
Indiens as totally detached from our bodies politic, and
as separate and independent. communities.® Goodell v.
dackson, 20 Johns. 593, 7il.

To describe these Indians who wers not a part of the énmmunity of
people of the United States the phrase "Indisns not taxed" was chesen.
The reasons for the choice of the particular phrase are sasily sur-
mised., It reflected, first, tha prevalent notion that iaxation and
Tépré;ﬁntatiQn should g¢ hend in hand, It reflected secondly the fact

that in & less complex system of government taxetion is the principal

criterion of governmental suthopity., No more significant atiribute of
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the condition of the Indian living in his separate and independent
ccmﬁunity could have beep chosen, Being outside the control of
sither State oﬁ Fédaral Govermment, he was en "Indian not texed;" and
sinca he'ﬁiﬂ wot bear the financial burdéA of thé Government, he was
not entitled to representation therein, Qgi&gg States v. Kagama,

118 U 8. 375, 378,

The condition of these In&iaﬁslasfg people separate from the com~
munity of people of the United States had not changed by the time of
the zdoption of the Pourteenth Amendment. Their exemption from the
application of State lows had veen affirmedAby the Suéreme Court on
more then one occasion. Norcester v. Georgis, 6 Pet. 515; The Kansas

Indians, 5 Wall. 737. In treaty and statute their charscter 8% a geparate,

independent people had been cbserved by the Fedsral Goverament, As said
by Chief Justice Marshall:

PFrom the commencement of our goveramenf, congress
hag passed acts to regulate trade and inbercourse with
the Indisns, which {reat them as nations, respect their
rights, snd manifest s firm purpose to afford that pro-
tsction which tresaties stipulate, 41l these schs, and
espacially that of 1802, which is still in force, mani-
festly consider the several Indien nations ag distinct
political communities, having territorial boundaries,
within which their authority is exclusive, and having a
right to a1l the lande within those boundaries, which
is net only acknowledged, but gunranteed by the United
States." Worcester v. Georgias, 6 Pet. 515, 556,

At the same session of the Congress which spproved the ?ourteanth

Amendment and which submitted it to the States for adeption, the Clvil
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Rights Bill of 1866 wee passed. act of April 9, 1866 (14 Stat, 27), It
provided that "all psrsons born in the United States and not subjewt to
any foreign power, excluding Indiens not taxed, are hereby declarsd to
be citizens of the United States,!

In the bill as originally reported from the Judiciary Committee
there were no words excluding "Indians not taxed" from the citizenship
proposed to be granted, Attention being called to thisvfact, the friends
of the measure disclaimed eny purpose to make citizene of those who were
in ‘tribal relations with governments of their own, In order to meet
that objection, while cenforming to thé wighes of those desiring to
invest with citizenship all Indians psrmanently seperated from their
tribes, and who, by reasen of their residence away from their tribes,
constituted a part of the peogle under the jurisdiction of the United -
Ststes, Mr. Trumbull, whe reported the bill, modified it by inserting
the words “eéxcluding Indians not tarxed.® What wes intended by that modi-
fication appears from the following langusge used by him in debate:

WA ® % Of course we cannot declare the wild Iandians

who 40 not recognizs the Government of the United Sistes

at all, who are not subject to our laws, with whom we make

tresties, who have their own regulations, whom we 4o not

pretend to interfers with or punish for the commission of

crimes one upon ‘the other, to be the subjects of the United

States in the sense of being citizens, They must be excepted,

The Constitution of the United States excludes them from the

enumeration of the population of the United States, when 1t

says that Indians not texed are to be excluded., It has

cccurred to me that perhaps en smendment would meet the views
of all gentlemen, which used these constitutional words, and
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said that all persons bora in the United States, exclud-
ing Indians not taxed, and not subject to sny foreign
Power, shall be deemed citizens of the United States.t
(Cong. Olobve, lst sess., 39th Cong., 1. 527.)

The understending of the Congress as to the meaning of the phrase
a8 it sppeared in the Constitution was expressed by Mr. Trumbulls "It
is a constitutionsl term uaed'by»the men vho made the Constitubtion
itself to designate * * * a class of persons who were not a part of
our population.” (Ibid., p. 572.) |

It dig not surprising then tc find the fallcwigg gtatement in 8
report of the Judiciary Committée to the Senate of the United States
on the 14th of December, 1870, in obedience to an instruction to in-
quire as to the effect of the Fourtesnih Asendment upon the treaties
which the United States had with varicus Indian itrideg of the country:

YDuring the wsir slavery had been abolished, end the
former slaves hied become citizens of the United States;
consgquently, in determining the basis of representation
in"the fourteenth smendment, the clause. 'thrse-fifths of
all other persons' is wholly omifted; but the clause ‘ex-
cluding the Indiansz not taxed! iz retained.

"The inference is irrssistible that the smendment wag
intended to recognize the chenge in the status of the for-
mer sisve which had been effected during the wer, while it
recognizes no change in the stetus of the Indiens. They
were exeluded by the originsl constitution, and in the
same terms are excluded by the amendment from the constit-

SR ———— AR ATOBAARA) SRS BT

uent body, the peoples” (Underscoring supplied.)

The exclusion of the Indians from the constituent body, the

pecple, was reflected too in their exclusion from ths operation of
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both State and Federal tax laws. As at the time of the adoption of
the Congtitution thess Indians wers not subject to taxation, so too
were they not subject to taxation at the time of the adoption of the
Fourteenth Amendment. Thig attribute of their status remained the
same and it was retained as descripiive éf'& statug which likewise
had remained the same.

Though the States may have desired ¥o tax the Indians within
their borders and though they‘&id, on more than oneraccasiaﬁ, attempt
it, they wers effectively precluded from doing so by decisions of the

Supreme Court. The Kensas Indiens, 5 Wall. 737; The New York Indisns,

5 Wall, 76l. The effect of these decisions snd of other decisions
which enunciated the dodtrine that Indisn affairs are subject to the
control of the Federal Government rather tban that of the States

{Worcester v. Georzia, 6 Pet. 515), has been to exclude Indians while

in their gepérate coumunitiss or on reservations from the application
of State laws excepﬁ as the Faderal Government may confer upen the
States power over certain subjects.

Until recent years the Federal Govermment, though it possessed the:
power to bax the Indians, never exercised i%. On the contrary, it had
always evidenced throughout its negotiations &iﬁh them en intention to
exenpt them from taxstion. Surveying the treaties made with the
Indiang, one finds both guarantees of total exemption {Treaty of Sep-

bember 22, 1817, with the Wyandois and others, 7 Stat. 160) and
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guarantees that the Indiane should be forever undisturbed in the
peaceful possession of their domain (Treaty of Mey 6, 1828, with the
Cherokee Nation, 7 Stat. 311)., This expressed intention is perticulariy .
significant in view of‘the fact that contemporansously with the making
of these treaties the Federal Government was establishipg a compreben~
sive systen of imternal revenue applicaﬁle to all people reéideht in
the United States.

As early as 1798 the Pederal Govermment had imppsed a direct
tax upon real estate and slaves. 4Act of July 14, 1798 (1 Stat. 597).
In the summer of 1813 a direct tax wag again assegsed on real estaté
and slaves and COngress‘laid duties on carrisges, a duly on refined
sugar, a license tax #pou distillers of spiritwous liquere, stamp
duties, aﬁ auction tax, and license tax upon retallers of wines gnd
gpirituous liquors. {Dewey, Finsncial History of the United States, :
page 139.) By 1862 go nany iﬁternal ievenue taxes were being laid by
the Federal Government that one writer conciselybdescribed the ravenue
meagure of that year as follows:

"Whersver you find an article, a product, a trade,

a profession, or a source of incoms, tax 1f." (Wells

Pragtical Zconomics, New York, 1885.)
In‘1861 the firgt Federal income bax was suthorized %o be reviea
"upon the annusl income of every perscn residing in the United States,

¥ ¥ % derived * % ¥ from any * * * source whatever." Act of August B,
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1861 (12 Stat. 292, 309). The tax was increased in 1862 and in 1865,
decreased in 1867 and finally abolished in 1872, (Dewey, Financial
History of the United States, page 305.)

What is of special significance is that in no instance were
any of these numerocus taxes applied to Indians living in their separate
tribal communities, even though, as in the case of the income tax,
it was by its‘provisions intended to apply to fevsry person residing
in the United States." The reason for the non-application of such
a tax to Indians was the same as the reason for the non-application
of all laws of general application to Indians, They were considered
a people separate from the cammunity of people of the United States
and thus it was not to be inferred, in the zbsence of clear and un-
-ambigucus language to- the contrary, that Congress internded to subject

hem to a law whish by its terms applied to every person residing in
the United States, Elk v, Wilkins, 112 U, 5, 94. The extent of
Indian exemption from taxation and the reasons therefor are expressed
in an opinion of the Attorney Genersl rendered in 1870:
8The guestions which ssem to me to be proper for my

consideration at this time, upon the case and facis as

stated, are contained in the third and fourih queﬂtlons

5O propoundpd by the Commissioner. These two questions

may very well be condensed into the following: Whether

cobton raised in the Choctaw naticn, by an indian of that

nation, can be taxed in any collection district of the

United States cutside of the Choctew country whilst in

transitu  and in the hands of the ariginal owmer, or in

any collection district in which it may be sold by the
ariginal owner? .

0
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"Our internal revenue system has not in any lnstance
ar Tor sny purpose hasn exterded over the Indian counbtry.

“Collection dlatrdcts have been extended over all
the States of the Uniwn and over all the organized
Territorizs. But as to Indian territory held wuder treaty
batween the separate tribes and the Undted Stabtes, whether
that Indian territory is situated within the limids of a
State of this Unlon or an organized Territory of the Union,
or, 28 is the cass with the Choutaw terrdtery, lying out-
szide of any State oy sny orgenized Territory of the United
States, thers is no instarce in which it has been iaid ouk
inte districts for the collection of internasl revemus.

* % * * ¥ * % % * #*

"1 am clearly satisfied that the omission in the
various internal revenuve laws teo provide for the crpaniza~
tion of collsvtieon districts over the Indian territory
was not fartultous or secidentel, znd that it wes the
getiled purpose of Congress not to subjset ihe persons
¢r the productions of Indlens, exisbting wder their
regulay tribal azsociaticns, to liakility for any tax
imposed by the acta. If the provisions 8s o the speeilic
article of cetton apply to Indiap territory, I see no
réason why all the other forms of tax provided for in
these nots are not equally applicable to Indian territory.

e must consequantly, male then subject to taxatlon
iw refersnce to shamps, income, and descents in succession,
as well as for ather purposes.

"The intent of Congrass nob to include them in any
sort of taxation I ih&nh s claar enough from the language
of ths acts themselvas, But all other considerations
which apply te them equally forbid this idea of federal
taxation. Their rights are defined by treaties. They
ave some of the characteristics of indapendsnt sovereign-
Yiew.

#They are in & state of tubelage and probection under
the Unzted States. The peneral laws of the United States,
int which they ars not mantdonad, ars never undersicod
to apply to them. Even when these Indians and their
territory are gituated within the bhoipnds of a State of
the Undion, they are not subject to State taxation.

¥ 91035,
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"In recsnt ¢ases before the Supreme Court of the
United States, et ite December term, 1866, apsaking of
the condition of Indian tribes under trealy with the
United States, the courd use ithis languasge! 'The object
of ths treaty was to hedszs the lands arcund with guards
and restrictions, @5 as t6 preserve them for the permanent
homes of the Indians,

_ "In order to sccomplish this object, they must be
relieved from every species of levy, sale, and forfeitfure;
from a lsvy and =msls for taxes, as well as the ordlnary
Judicial levy and sale,?

"Agein the court say, in reference to the tribal
zggociation of the Shawnees, that 'they ars a Y"people
ddistinct from others,® cepable of making trsaties,
geparated from the jurisdiction of Kansas, and to ba
governed exclusively by Governmani of the Union. If
undsr the control of Congress, from nécessity there
can be no divided authority, If they have outlived many
things, they have not outlived the protection afforded
by the Congtitution, treaties, and laws of Conmgress. It
may be that they cannot szist much longer as & distinct
people in the presence of the civilization of Kansas,
"but until they are clothed with the rights and bound
by 811l the duties of cltizens' they enjoy the privilege
of total immunity from State taxetion,! And again 'As
long as the United States recognize their national
character, they are undsr the protsction of treaties
and the laws of Congress, and their property is withdrawn
from the operation of State law,!

HSuch is the well established policy of the United
States with regard to the total exemption of the Indien
tribes from State taxation. The tenor of all the treatles
shows that the idea of subjecting them to taxation by
the: General Government was never entertained, and cerisinly
hitherto it hag never bsen attempted.

*1 am therefore clearly of opinion, that the particular
cotton in guestion was not lisble to taxaition under our
internal revenue laws, either while in the Indian gountry
or in transit through eny collection district of the United
States, or in the collection district where it may have
been found or may have been sold." (12 Op, Atty, Gen. 209-
210, 213-215,)

12
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The Suprame Court in s decision rendered subsequent to the
quoted opinion of the Attorney General entertained a.contrary opinion
cancerning the application of & Federal exclse tax to itobacco owned by
en Indian in the Cherckee Nation. The Cherckee Tobacco, 11 Wall. 616.
The value of the case se #uthority has, howaver, bLesn seriocusly gues-
tioned by the Supreme Court in a latar‘decision (United States v.
Forty-Three Gallons of Walskey, 108 U. S, 491), wherein a unanimous
court emphasized the faci that the decision in The Cherokes Tobscco
wag a four<to-two decision with three membsrs of the court not hsaring
argument,

Between ths date of the Fourteenth Amendment and the present, the
Indian's status has undergone = marked change, This change is itself
no more than a refleciion of o changed attitutde on the pert of longress
and the Court, This attitude has Tound expression, first, in legislation
which expresely subjected Indians to particular laws of general aopli-
cation, secondly, inkthe law granting them citizenship and, therefore,
the same civil and political rights as other citizens, and, thirdly,
in the recent recognition on the part of the Supreme Court that Indiens
are inciuded within the application of a Federal revenue law which by
its terms applies to svery person in the United States,

Of these three expressions of a changing sttitude the first is
perhaps best exemplified by two statutes, one passed in 1885, the other

in 1887, Under the 1885 statute it was mede a Federal crime for one
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Indian to murder snother Indian on an Indian resarvation (set of
Yarch &, 1885, 23 Btat., 385, 18 U, 8. ¢, A, 548), This lay also
prohibvited manslaughter, rape, asssult with int:‘ent to kill, arson,
burglary, snd larceny. In latér years notorious cases of robhery,
incest, and assault with a dangercus wespon resulted in thé piéceé
neal addition of thege three offerses to the Federal Code of Indian
Crimes (act of March 4, 1209, 35 Stat, 1151; act of June 28, 1933,
47 Stat, 336), The 1887 statute, known as the General Allotment Act,
provided, among other things, that when tribal lands have baen
individuslized the individusl parcels shall be inherited in accordance
with the laws of the State (act of Februasry 8, 1887, 24 Stut. 388,
256U, 8. C. & 331, st meq.).

The citizenship act of 1924 gave fuller and more decisive eXprEs~
sion to the rapidly chenging attitude toward these once alien people.
41l Indians born in the United States are by that act declared to be
citizens of the United States and of the State in which they reside,
A citizens they are entitled to the rights of suffrage guaranteed
by the Fifteenth Amendment and they are likewise entitled to hold
public office; to sue, to meke contracts, and to enjoy all the civil
liberties guaranteed to their fellow ecitizens., DBrown, The Indisn
Problem and the Law, 1930, 39 Yale L. J. X7, 314, snd cases cited,

A final mignificent change in attitude, which has & particular

bearing upon the guestion now in issue, was effectuated by the Supreme

14
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Court in & decigion rendered in 1935, Superintendent Vw‘COEMiSSionﬁr,

395 U. 8. 418. Uantil thet year Attorneys General and courts had
concliuded as the Attorney ngeral éid in 1870 that Federal revenue
laws 414 not apply to»thoseilndians who were under the»protection-af
the Federal Government (34 Op. Abty. Gen. 275 (1924); 34 Cp. Atty.

Gen, 202 (1924): 34 Op. Atty. Gen. 439 (1925): 26 Op. Atty. Gen, 1

(1925); Blackbird v. Commissioner, 38 F. (2d) 976 (1930)). .Ey its
recent decision the Supreme Court bes so far modified that tdme~ -
hono?e& principle ag to permit the applicaticn of the generaml Federal
income tex law to the income of individuel Indians. = That the decision
represents a fundamental change in attituds is illustrated by the
fact that the income tex law of 1928 spplied by ite terms as did

the income tax law of 1861 to¢ the "i#come of every person residing

in the United States! and to income "From whatever source derived.!
In 1861, however, Indians warse 1ot copsidered part of the pe&ple cf
the United States, whereas, iz 1935, sccording to the Supreme Coﬁrt,
théy wers.

If the fact that all Indians are today subject to Federal taxation
satisfies the criterion established by the phrsse "Indians not taxed,®
then all are certainly entitled to e counted in the apportionmsnt of
‘repregentatives, Whether this criterion has heen gsatiafied depends
upon the determination of'twn-questions which nay'he formilated ag

follows:

15
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1. Doss thevphrase #Indisng not taxed“ mean Indiang
not actuslly paying texes or Indiens not subject
te taxationt :

2. Does the phrase "Indlans not taxed" refer to a
particular taxing avihority?

These two questions will be trested in order,

1 Does the phrese "Indians not‘taxei“‘maan Indians
not actually paying toxes or Indiang not subject
to taxaticn?

If the phrase means Indiang not a&tually paying taxes it indi-
cates an intention sﬁ the part of the Federal convention to consider
propertied Indians as entitled to become é part of the comﬂMﬁity of
people of the United States and non-propertied Indiens ae not entitled
to become & part of that community.

The fallscy of such a construction cannot be more clearly demon-
strated then by analogy to the Indiens who resided within the States
and were svbject to the laws of the Govemment at the time of the
adoption of the Constitution. They are the sc-~called Indians taxed
as differentiated from "Indisns not taxed:" If the phrase meant
Indians not paying taxes, caly those Indians within = St#te who
actually paid £axas would Have been counted for apportiohment par-
peses. In other words, only the wealthy or propertied Iﬁdians would
‘have been counted, There is, however, no indicatioﬁ that these»In&ians
were regarded differently than their fellow whites In so far as ap-- |

portionmént was concerned., The whites were cownted regardiess of

16
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whether they paid taxes &s were also the Indians. The distinction
between these two grolps snd the "Indians not taxed" group was that
the former were subject to the tax laws of the Governmsnt whereas
the latter wers not.

This seems clearly to have been the understanding of the Burean
of the Census. In & "Beport on Indians Taxed end Indians Not Taxed
in the United States at the Eleventh Cfensust 1880,% I find the follow-
ing statement:

"indisns taxed and Indians not taxed sre térms

that can-unot be rigidly interpreted, as Indian citizens,

like white citizens, frequently have nothing to tax.

Indians subject to tax and Indisns not subjsct to tax

might more ¢losely express the digtinction. *-* *
¥ * * * : * * W *

%1% is to bve constantly borns in mind that Indians

living scattered smong whites were counted in the general

census, while Indians on regervatisns, under the care of

the government, the Six Nations of New York and ths

Five Civilized Trives of the Indian territory, were noh

counted in the general census but in a special Indian

censug¥

As recently as the census of 1930 the Burean of the Jensns again
reiferated its understanding of the phrase "Indisns not taxed® as mean-
ing “Indianse not subject to taxation.!

This interpretation of the phrase is not only ths reasonable one

~but is, in addition, the only interpretation which can be practically

administered. If the phrase were taken to mean Indlans actually

paying tsxes, the census 65ﬁmeratcrvwauld be feced with a prablem‘of

7
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determining at what point btetween census periods the payment of a
tax entitled an Indian to be counted. For example,.snppose 8 par-
ticuiar»fndian hed p;id a tax in 1932 but had paid no other taxes
batween 1932 and 1940. Suppose in fact he had paid the tax in 1932
and. then returnsd to bils reservation and remained there continﬁously
from 1932 until the census enmumeration of 1940. Or, supposs that
though & tax had been levied upon the properiy’cf thisg Indlan he

was not obliged to pay the tex until 10 daye after the date of the
enunieration. Thess hypothetical guestions are but & few of the many
which would arise to plague the census emumerator in the event the
phrase were eonétrueé to mean Indians sctually paying taxes., In
arder to administer the plirase as thus interpreted it would be neces-
sary in view of the many prodblems that would arise to read into the
phrase & great variety of implicebtions. Thig might ve countenanced

only if such an interpretation reflected the object of the Constitution

- but here the object ig not in doubt. It is reflected in the circum-

stances which prevailed at the time of the adeption of>the Conatitution.
It has been édministratively interpreted in the light of those cir-
cumstances and it has been so understocd by subsequent legislators.

In the debate in Congress on the Civil Rights Bill, the objection

was made that the emendment to the bill "ex¢luding Indians not taxed"

from citigenship would require an Indian to have property upon which
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a4 tox wes levied before he conld become a citizen. To this objection
Mr,'Trumbull, author of the awmendment, replied.

B % * The Senstor from Missouri understands it te
be & property gualification to become & c¢itizen. Yot at
all. It is a constitubional term used by the men who
made the Congtitution itself to designate * * * a class
of persons who were mot a part of our population. * * ¥

P % % Ty ig not intended as a property qualification.
That is not the mesning of it, The Senator wants to know
why, if an Indisn canmot e & citizen without being taxed,
shotld a white man or a negro te a citizen without being
taxed, If the negro or wihite man belonged to = Toreign
Government he would not be a citizen; we do not propose
. that -he should be; and that is all that the words 'Indians
not taxed,! in that connection, mean.' {Cong. Globe; 3%th
Cong., lst sess., p. B72.) ’

Significantly I find the following paragraph in President Jobn-
son's message to Congress vetoing the Civil Rights Bill:

"By the first section of the bill, &ll persons born
in the United States, and not subject to any forelen
Pover, excloding Indians not bteged, are declared to be
citizens of the United States. Thig provision comprehends
the Chiness of the Pscific States, Indiapg subjent io
faxation, the people called Gypsies, as well as the entirs
race designated as blacks, pesople of coleor, negroes,
mulattoss, and persons of African blood. . Bvery individual

. of those races, born in the United States, is by the bill
made & citizen of the United States. It does nob purpori
to declare or confer any othsr right of citizenship than
Federal citigenship. * * *! (Underscoring supplied.)
(Cong. Globe, lst sess., 39th Cong., p+ 1679.)

To him, as to Justice Harlan in the case of Blk v. Wilking, 112 U. S.
94, "Indians not taxed’ meant Indisns not subject ¢o texation.
In view ¢f the foregoing, I am clearly of the opinion that

"Indians not taxed" meens Indians not subject to taxation.
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M. 31038
Il Does the phrage "IndYans rot taxed! refer o
a particular taxing authorityl

It hss been suggested dhat the parage "Indisus not bazed” refers
only %o taxstion by the States. I find that neither resson mor de-
clsion suppords this conclusion.

The suggested construction serves to Testrict the meaning of the
pharase. &p such ib violsles s earﬁinai principle of consti tutional
canstrucﬁian-that wordg sre to be teken in theélr natursl snd obvious
sense, and not in a sense unreasonsbly restricted. Polleck v, Farmers'
Loan and Trust Qo., 158 U. S. 601, 618. The restriction might be
countenanced only if i% were in congonance with the object of the Con-

stitution. Bibbons v. Deden, © Wheat. 1. It Is note & we have geexn,

"indisns not taxed," was a phrase used to duseribe individualg who

wore outside the community of psople of the United States and hence

not entitled to be counted in the apportionmsnt of representatives.

The object was not to exclude a particular group from.representaﬁicn

tut to inelude &ll who oould ressconably be denominsbed meﬁbgr& of this
community of people. Thus, express provision was nmade for the inclusion
of aubject Indians, as well as of sluves and persoms bound o service
for a term of yearg. If the phrass is restricted to taxgtiaﬁ by the
State it meang that unless a reservation Indian subjects himgglf o

the Yex lewe of the State, eithsr by astiling or by purchasing prop-

erdy within ite jurisdiction, he cannet be regarded as a,membe:vof

20
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the community of paople of the United Ststes, even though he iz &
citizen and as such entitled to the same c¢ivil and political status
as other citizens,

The restricted interpretation can be founded only upon the argu~
‘ment that the State has the exclugive right to determine who within
its borders shall be counted among its numbers for apportionment pur-
poses. The argument, however, is fallscious. It confuses a Federal
rule for the determination of the agaregate nunber of repregentatives
with a State right to prescribe the qualificatlons of those who would
vote for the representatives. As observed by the Federalist:

"It is a fundamental principle of the proposed
constitution, that as the sggregate number of repre-

sentatives alloted to the several States is to be detgr-

mimed by a federal rule, founded on ihe agsregate number

" of inhabitantsg, @o the right of choosing this alloted

ngmber in each state is bo be exercised by such parit of

the inhabitants as the State fteslf may designate.'

{Underscoring supplied.) The Federalist, Nc. 54.

The power to recognize & person as s membsr of the community of
people of the United States resides in the Federal Government as well
as in the States, In fact, it resides, in the most important instance,
execlusively within ths power of the Federal Government. I refer to
the admission and naturalization of alieris. The Pedéral Governmegnt
mey admit aliens and msy provide for their becoming citizens of the

United States as well as of the States wherein they resides Thus,

by Federal actlion alone, an individual may be recognized sz a member

‘2L
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of the community of peéple'cf the United States, and as an irhabitant :
of & State entitled to be counted amﬁng ité-numbérs.for apportionnent
purposes. Where, as in this case, the Constitution of the United
States directs fhat all people comprising the community of'peoﬁia of
the United States shall be counted for the purpose of apportioning.
representatives, and viiere, ss here, the criterion for determining
whether & person is s member of the community of people of the United
States is made to depend on ﬁﬁethar_he is or is not subject to taxation,
and vhere 1t has been shown that the Tederal Government has the power
to admit a person o the community of the peopls of the United States
and of the State, it is only reasonable o assume in thg~éhsence of a
contrary constitutionsl provision or 1egislativé intent, that the
phrasé "Indians nof taxed" refers to the exercise of Federal as well
ag Stabe powerQ

In the Constitution, provision is nmade fof fheAestgblishment of
a system of Internal revenue by the Federal Governmment. Had there
been any sxpression op intention on the pard of the’Federai‘Gevernment
to subject Indians to taxation at that time or had thers been any
indication that Indians were within the scope of the taxing jurisdicticn.
of the Federal Govermment, we should have cause to believe that only
Stats taxation wes referrsd to by the phrase "Indians not ?axcd.” For

if the phrase referred to FPoderal taxation ag well as State taxation,
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god i nt the tlne «f ths vdopbion of the Ganséitetion, Indlans whre
subjest to Federal faxativs, the phrase would be mg&ning&ees a8

there wonld have basn no "indisas uet daxed,®  Bub, sy I heve pointed
vut sarlier, the oxact contrary was ihs Ca98. The troatiss mads by
the Fedueral Governpent vith the Indiad trides guafan%eﬁﬁ then the
peatefid wod welnteruptad possassion of thelr domadin. Many of the
treatles goarantesd todal szempiion from tasation. And, though the
Federal Boverument passed both dirsnt snd indirest jaxes, they were
not cousidered ss having aﬁy spplication to Indlans living in thelr
tribal communitics.

In visw of the forsgeing I cen wily concluds that the phrase
"Indions uot taxed” refors to Fedsral se well as to 3iats taxation.
The questlion which has besn propovndsi to me mey then be farmulate&
as Tollowet What Indlans are not subject to taxatlon?

Binca all Iﬁﬁians ars foday sublsel fo ftawstion by the ?eﬁar&l

Government {Superintendent v. Cunmissioney, 288 U. 8. 218}, thevs

gre ne longer Indians not sublest 3o taxsbion. The afiterian far their
recomibion ss menbers of tha cwmmmldy of peupls uf the United Sintes
has been satlsfied and @héy are all enbitled to be cownted in the
appartionment of reprasentatives.  That some may s;ill ke not subjoct
45 State bosen doss ﬁat slder the conclusion, The poslition of sush

Iandlans i anslogous in this >sgard fo thad of members of thy United
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States army who while staticned adb » nilitery rvessryabtion within
a State sre counted inhabifonts of the State for apportiomment pur-

B

poses, noetvrithstanding the fact that they srs wot asubjéct to the tax
lawws of the State. I perceive no resson in either the Constitution
o dhe spportiionment process for ssswming that Indiass should be

regarded differantly.

Reapectfully,

{83} Wathan R, Mergold,
Solicitor,

Approvedd  November W, 1840
{Sedd ¥ &, Mondanhall,

Aoting Assiztont Seovetary,
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EXHIBIT 1

o Priority List for Apportiomment
1940 Populations =~ Method of Baual Proportions

Ho. No.

Size of Priority of Siza of Priority of
House  waluve State Rep. House Tnlus Stets Rep.
3 {Note: The first L8 97 1,544,177 Mise. 2
+  Ropregentutives are 98 1,527,631 P, 7
. assigned one to each 9% 1,517,307 3ich. 4
%0 State to fulfill the 100 1,458,109 Y. ¢, 3
. eonptituticnsl e 00 1,441,832 . 6
* quiremesat that oagh 102 1,434,398 Toexas &
x State bave at least 103 1,420,846 B. Y. 10
48  ons Repressntative) 104 1,399,392 Ind. ]
105 1,378,425 Ark. 2

156 1,.3“.399 " V. 4

A9 9,531,193 N. Y. 2 107 1,343,366 8.0, 2
50 7,000 484 Ps. 2 08 1,343,874 Fiss 2
5L 5,584,193 I, 2 105 1,322,967 Pa. -
52 5‘.‘5‘02:837 R Y. 3 110 1|2 .,m N4, 2
. 53 4,884,419 Ohto 2 111 1,265,186 N. Y. A
5% 4,884,260 Celif. 2 112 1,260,915 Wise. 3
53 4,535,966 Texas 2 113 1,275,255 Ge. 3
56 4,041,732 Fa, 3 4 1,273,509 Esns. 2
57 3,810 M. Y. & 115 1,261,152 Obie 3
58 3,714,628 Wieh. 2 06 1,263,111 celif. 6
59 3,22%,035 Ili. 3 117 1,245,130 Mess. 4
50 3,052,383 Mase., 2 118 1,227,472 Wesh, 2
61 3,001,028 N. Y., 5 119 1,218,571 I3, 7
62 2941681 N, J. 2 120 1,208,617 Conn, 2
63 2,857,936 Pa. 4 21 1,200,936 N.J. 4
6 2,80 021 Ohio 3 22 1,190,387 Teun. 3
65 2,819,929 Calif. 3 123 1,175,301 Mieh, 5
Bb 2,076,162 Mo 2 124 1,173,209 N, Y. 12
&7 2,618 841 Texns 3 125 1,171,181 ‘Texms = &
68 2,525,519 N, L. 2 126 1,166,747 Pe. g
69 2.‘“,9‘3 Nq T 6 m 1‘161,722' Kye 3
70 2,423,818 Ind. 2 178 1,156,551 Ala. 3
1 2,279,737 I ) 129 1,139,952 Mimn, 1
72 2,218,609 Wise. 2 130 1,093,196 Va. 3
73 2,203,748 Fa. 3 131 1,092,538 Vo, 4
; T4 2,208 806 Ou. 2 132 1,079,195 K. Y. 313
. T4 2,145,796 Mich., 3 133 1,065,868 Ohie 7
76 2,019,017 . Y. 7 134 1,065,833 <Qalif. 7
77 2,061,831 Temm. 2 135 1,055,713 Il &
78 2,012,162 Xy. 2 136 1,043,571 Pa, 10
79 2,003,206 Ale, 2 137 1,036,244 Iows 3
80 1,994,086 Ohio & 138 1,031,039 Ko €. 4
5 1,993,991 Calif. 4 139 999,140 N. Y. 14
82 1,974,455 Mimn. 2 10 985,829 Texss 7
83 1,893,47% Ya. 4 1 989,519 Ind. 4
. 84 1,851,800 Texax & 142 5,248 Mams,
M,' l‘m;\ﬂ" hl‘ é 1&3 965:050 Lg‘ 3
& 1,“1,22& He Yo g §¥ 54 959.629 ¥ish, é
87 1,794,827 Iows 2 145 953,845 Okle. 3
88 1,765,877 Il s 146 G432, 943 Pm. n
8 1,762,295 Nass, ) 1457 930,699 Ill. 9
90 1,898 H. X, 3 18 930,435 HNsb, 2
o1 1,871,516 Lla, 2 149 930,241 N. s 5
92 1,652,108 Okla. 2 150 930,148 N, Y. 18
93y 1,588,532 N. Y. ¢ i%1 923,068 Ohio 8
9 1,545,083 Mo, 3 152 923,038 Calif, 8
9 1,544,589 oOhie 5 153 905,743 Wise, &
96 1,544,539 Calif, 3 154 901,74l Oa. &




EXHIBIT 1.

Priority Lis for Apportionment

1940 Populations - Wethod of Raual Propertions

442 490, 280

No,
Bize of Pricpity of 8iss of Priority
House wmlue  Htats  Rep. How s Ynlue State
155 891,53 Wies. 3 ' 213 632,285 Iil.
is7 a1 ?m Pe, iz A5 627,106 W Y.
158 a:s': A7 Texss & 214 635,827 Ind.
159 m,m Heo 5 A7 A24,377 Mins.
bE:1 1 m,w i. 18 219 511,829 Toxas
162 Bn 8T ¥y 4 230 601,230 oOhe
163 &7.M5 ale. 4 23 01,21 gelif.
164 07,293 W Y. A7 222 600,287 Pu.
165 &4, 070 Ohte 9. 233 599,228 N Y.
156 814,043 calir. 9 224 599,019 Me.
167 801,035 Webh., 7 225 598,768 Yu.
168 804, 068 Mion, 4 226 585,382 111,
89 798,639 .o, 5 2 563,986 .
170 795,834 Ark, Sl 228 576,846 Maas.
in T94, M0 oo, 2 225 3,710 N 1.
372 792,649 Fas 13 30 572,842 Wisc.
i73 788,122 Mass, & 231 579,313 Ga.
174 74478 ¥, Va. 3 a2 567,574 Jows
175 775,5% 8. 0. 3 233 565, Pa,
176 74,656 Flia, 3 234 562,740 Ark.
e 713,006 Yo, 4 235 558,33 fTexaa
178 70,551 8. Y. 18 23 555,925 N. J.
179 770,523 Ore. 2 534,042 Mieh,
b 478 Tod, 5 238 553,052 Ohlo
18 759,539 W. T. b 239 553,034 Calif.
182 755,99 Texme 9 2% 551,13 K. G
' 133 75‘2,??2 nlu- Ak m 550;28& X !¢
18, AT W, 3 42 549,053 . Ye.
135 ?3512&? Kxns, 3 243 5&3,42 By T
186 733,850 M. 14 25 547,736 Ra,
iy 732,’?35 Tiwen 4 45 544,961 1il.
188 e 80 ¥ Y. 19 2b 537.18'? Yeb,
189 72126 Obdo 10 247 535,240 Pa.
150 724,103 Calif. 10 532 357 Teum.
19 708,797 Washs 3 249 528._?20 Ind,
192 TR Wish., & 250 528,695 ¥N. Y.
193 70L,586 Wise, 5 251 528,380 La.
1%4 {98,486 Ua. 5 252 525,748 Wi
98 7,795 Comtie 3 283 522,443 Gklas
196 S K Y, 20 254 £19,912 ¥anws
7 590,962 Mo, & 255 519,538 Ry«
159 483,177 Pa. b1 257 535% Toxas
200 682,393 La. 4 258 515,026 Ohle
20 875,182 Texas 10 389 513,010 Zalif.
W2 W4 AT0 Dkda. 4 B0 509,802 Mins.
203 084 Muss, 7 261 509,765 Dl
24 658,605 omis A3 262 508,77 N Yu
=5 658,594 Callf, 1 283 508,730 Maess
206 7,715 N, X, R LA 50'?.869 P,
207 652,086 H. 0. 6 288 505,747 Ma.
208 652,” Tann, 5 2% sﬁ& m R Ip
20 2 NI 7 267 501,195 ¥ash,
210 639,084 Pa. 1% 248 501,150 Mioh.
231 63& 02 K. 8 2469 1,?3,&16 Lot
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EXHIBIT1

. Briority List for Apportionment
pulations « Nethod of Equal Proportiops

; ; Fo. N,
Size of Priority \ of 8ize of Priority of

Houss  walus  State Rep. _House  walue  State Rep.|
1

330 398,939 Mo, 10§
31 398,705 Mss,
32 396,656 M. J.
33 395,595 doat,
33, 394,882 Ohin
335 394,869 calt.
336 391,663 Jown
33 N, 7Q KN, L.
338 389,606 Tamn,
139 389,608 Mich.
340 389,128 Ttan
341 388,956 ‘Teuns

m
e
n
380
3 JB74  Toxma
382
38
38
385
186
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Friority List for Appmiamnt
1940 Populations ~ Mathod of Bgual Proportiona

oo No.
Siza of Priority of Jize of Priority of
Hoves  walus  Jtats Reps Houge  welue Stats Rep.

7S 297,835 Oa.
M" 296’2& Ht t-’

3 341,271 N Y.

40 n
: 12 Ab
389 339,280 16 441 295,561 Fa. 34
390 339,190 8 448 294,33, ¥imn, 10
M 337,057 21 MG 254,229 Neb. 5
392 337,046 22 450 294,007 Ohio 24
393 336 967 7 451 293,998 Celif. 24
391. 336,12? 24 452 23,481 ¥ Va. 7
335,648 30 453 23,146 8.0 7
396 135,360 9 54 92,77 Na. T
b 133,868 9 k55 291,822 Miss. 8
: 398 333,060 13 456 291,222 R. 1. 3
§ 399 332,844 FA Y 57 206,891 K. Y. 47
: 400 332,512 é 458 287,419 11, 28
. 00 330,731 10 a59 287,009 M. X 15
: &02 329 ;w " 12 ‘6{} 2%5992 Pﬂ. 35
403 329,269 1 10 461 285959 N, ¢ 13
404, 329,076 9 462 285,17, Texes 23
405 329,074 20 463 284,208 Miek, 19
406 228 821 ) é %X 283,987 N. Y. A8
407 326,828 1 = . 465 - 2B2 262 Va. 10
408 324,82 42 &66 282,002 Oais 25
409 324, 640 31 7 281 ,993 Callr, 25
410 324,268 4 468 281,02 ¥, 7
413 322,404 25 460 2&.539 ¥, b
a2 M 2 | 70 715906 P 36
413 321,361 2 A73 278,643 Mess. 16
AT R Y, 472 778,586 la, 9
415 318 &o8 17 413 Z{8,01% Temn. 1L
FATS 317,158 43 474 77,935 H. Y. &9
417 316,93& 6 35 271,905 Esns. 7
48 315,887 8 &6 2,138 D, B/
A9 315,578 9 47T 275,350 Okde.  §
420 314,565 4 478 274,443 Ind. 13
421 314,331 32 479 273,092 Wise, 12
; Az 313,011 21 480 273,033 Texes U
® 8 n2ag 8 BL 22320 . Y. 50
&2 312,063 & ig2 271,885 On, 12
425 310,870 12 483 271,320 Ey. 1n
426 309, " 886 &, 378 271,263 Pa. ¥
&7 209,755 26 . 4BS 270,939 Obio 26
428 308,372 14 486 270,930 COalif. 26
429 307,357 10 87 0,112 Ala, 1
430 307,081 23 488 260,633 Mech. 20
431 307,070 23 89 268,537 M. I, 16
432 304,657 33 490 600 Wash. 7
433 303,036 13 133 267,742 M1, 30
434 202,921 % 45 A92 267,557 Imm 10
435 300,971 - 493 98 K Y. 5
136 300,472 18 494 266,235 Minn, 11
437 299,956 10 495 264,746 B.C. L4
m o EEm S b ek
¥ a9 263,742 Couh, 7
A0 298,620 10 498 262,488 S. D, 3
ﬁ ggg.;ﬁ g 499 '25069 Do 3
Py & Teins 2
a 298 ok po 500 88% 5
&k, 29 e 15
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Prisrity List for Apportionment
1248 Fogulations « Heihnd of Majer Fractions Yape Ho.

Koo How

Sire of Priovity of 8izs uf FPriority of
House  walue Siate Hen, Houne wine Stete  Bep.
1 (Note: The riret 48 97 1,513,866 3
. Hepressatatives are 8 1,301,745 4
. wdnigned Ooe %o wesh - 9% 13,455,864 2
o Stats to fulfill ke 00 3,438,86 6
« eonstitutionel re~ 100 1,408 &8 3
. quirement that siok W02 1,425,518 §
< State haws at isast 107 3,418,857 i
48 one Represeniative) 304 L3318 3
. 108 l.m,Fm 8
Wwh 1,299,5% 2
49 8,986,095 N, Y. -2 107 1,283,728 un
50 6,600,120 Pa. 2 108 1,267,993 2
S 5,095,657 % Y. 3 109 1,266,536 2
52 5,244, L. 2 0e 3,264,943 3
53 4,605,071% nls 2 31 1,355,929 &
54 4,804,925 Califs, 2 2 1,2%% 869 é
5% fo.ﬂﬁ.ﬁﬁ‘? Taxns 2 13-3 1125‘51Q35 3
56 3,960,072 ¥, 3 1M, 1,249,489 3
57 3,851,183 M. Y. & 195 3,293, 49 4
58 3,504,071 Mok, 2 16 3,4, 7
59 3,198,896 1. 3 137 1,234,263 2
é’_n 2-?95,3&5 2 O 5 338 lpzmam 2
6L 2,877,814 Mesw. 2 1% 1,188,819 )
62 2,828,623 Pu. i 120 1,172,099 12
6 2,773,440 8. 1. 2 1 1,168,024 $
64 2,763,045 Ohio 3 s 1,166,33% 3
63 2,762,955 Caldf. 3 123 1,166,332 &
&6 2,565, 9% Texss 3 a2d 1,164,177 2
&7 2,523,109 We. 2 125 1157481 2
68 2,450,793 MoY. 6 - W6 1,339,495 2
59 2,381,082 R G, P R 1,138,251 3
70 2,285,137 I, z 128 1,133,18¢ 3
71 2,256,348 1. & 129 1,16 00 3
72 2,300,040 Pa. 5 130 1,061,333 3 &
73 2,102,442 Mtck., 3 3% 2,078,351 13
73 2,082,482 Gu. 2 133 1,062,710 7
76 2,003,744 N Y., 7 136 1,062,675 N
7 1,913,603 Ohio & 138 1,052,966 B
78 L,973,539 Oalifs & 136 1,042,328 10
79 1,943,594 e 2 137 1,000,484 &
g 1,897,085 Xy, 2 138 1,003,507 3
8L 1,888,480 Ala. 2 139 998,455 X4
8 1,841,333 MWim. 2 L0 985,896 ki
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U.S. Department of Commerce
U.S. Census Bureau

EXHIBIT 2

Apportionment of Seats in the U.S. House of Representatives and Average Population Per Seat: 1910 to 2020

2020 Census 2010 Census 2000 Census

Number| Change Average| Number| Change Average| Number| Change Average
Area of Seats| in Seats Population Per| of Seats| in Seats Population Per| of Seats| in Seats| Population Per|
Alabama 7 0 718,579 7 0 686,140 7 0 637,304
Alaska 1 0 736,081 1 0 721,523 1 0 628,933
Arizona 9 0 795,436 9 1 712,522 8 2 642,585
Arkansas 4 0 753,439 4 0 731,557 4 0 669,933
California 52 -1 761,091 53 0 704,566 53 1 640,204
Colorado 8 1 722,771 7 0 720,704 7 1 615,983
Connecticut 5 0 721,660 5 0 716,326 5 -1 681,907
Delaware 1 0 990,837 1 0 900,877 1 0 785,068
Florida 28 1 770,376 27 2 700,029 25 2 641,156
Georgia 14 0 766,091 14 1 694,826 13 2 631,306
Hawaii 2 0 730,069 2 0 683,431 2 0 608,321
Idaho 2 0 920,689 2 0 786,750 2 0 648,637
lllinois 17 -1 754,279 18 -1 714,688 19 -1 654,686
Indiana 9 0 754,476 9 0 722,398 9 -1 676,754
lowa 4 0 798,102 4 -1 763,447 5 0 586,385
Kansas 4 0 735,216 4 0 715,953 4 0 673,456
Kentucky 6 0 751,557 6 0 725,101 6 0 674,905
Louisiana 6 0 776,911 6 -1 758,994 7 0 640,039
Maine 2 0 681,791 2 0 666,537 2 0 638,366
Maryland 8 0 773,160 8 0 723,741 8 0 663,486
Massachusetts 9 0 781,497 9 -1 728,849 10 0 635,557
Michigan 13 -1 775,726 14 -1 707,973 15 -1 663,722
Minnesota 8 0 713,719 8 0 664,360 8 0 615,709
Mississippi 4 0 740,979 4 0 744,560 4 -1 713,232
Missouri 8 0 770,035 8 -1 751,435 9 0 622,918
Montana 2 1 542,704 1 0 994,416 1 0 905,316
Nebraska 3 0 654,444 3 0 610,608 3 0 571,790
Nevada 4 0 777,116 4 1 677,358 3 1 667,344
New Hampshire 2 0 689,545 2 0 660,723 2 0 619,208
New Jersey 12 0 774,541 12 -1 733,958 13 0 648,027
New Mexico 3 0 706,740 3 0 689,091 3 0 607,940
New York 26 -1 777,529 27 -2 719,298 29 -2 655,344
North Carolina 14 1 746,711 13 0 735,829 13 1 620,590
North Dakota 1 0 779,702 1 0 675,905 1 0 643,756
Ohio 15 -1 787,257 16 -2 723,031 18 -1 631,919
Oklahoma 5 0 792,703 5 0 752,976 5 -1 691,764
Oregon 6 1 706,917 5 0 769,721 5 0 685,709
Pennsylvania 17 -1 765,403 18 -1 707,495 19 -2 647,404
Rhode Island 2 0 549,082 2 0 527,624 2 0 524,831
South Carolina 7 0 732,102 7 1 663,711 6 0 670,844
South Dakota 1 0 887,770 1 0 819,761 1 0 756,874
Tennessee 9 0 768,544 9 0 708,381 9 0 633,337
Texas 38 2 767,981 36 4 701,901 32 2 653,250
Utah 4 0 818,813 4 1 692,691 3 0 745,571
Vermont 1 0 643,503 1 0 630,337 1 0 609,890
Virginia 11 0 786,777 11 0 730,703 11 0 645,518
Washington 10 0 771,595 10 1 675,337 9 0 656,520
West Virginia 2 -1 897,523 3 0 619,938 3 0 604,359
Wisconsin 8 0 737,184 8 0 712,279 8 -1 671,401
\Wyoming 1 0 577,719 1 0 568,300 1 0 495,304
United States 435 7 761,169 435 12 710,767 435 12 646,952

X Not applicable. Represents date prior to becoming a state.

Note 1: Apportionment is the process of dividing up the number of representatives (or seats) in the U.S. House of Representatives among
the 50 states. The District of Columbia and Puerto Rico are not included.

Note 2: The value for the "United States" row that is shown in each "Change in Seats" column indicates the total number of seats that were
reassigned that decade (except for the 1910 value, which indicates the number of seats added to the U.S. House of Representatives since

1900).
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EXHIBIT 2

Apportionment of Seats in the U.S. House of Representatives and Average Population Per Seat: 1910 to 2020 (continued)

1990 Census

1980 Census

1970 Census

Number| Change Average| Number| Change Average| Number| Change Average
Area of Seats| in Seats| Population Per| of Seats| in Seats Population Per| of Seats| in Seats Population Per|
Alabama 7 0 580,373 7 0 555,723 7 -1 496,555
Alaska 1 0 551,947 1 0 400,481 1 0 304,067
Arizona 6 1 612,998 5 1 543,573 4 1 446,905
Arkansas 4 0 590,560 4 0 571,378 4 0 485,576
California 52 7 573,832 45 2 525,968 43 5 467,415
Colorado 6 0 551,319 6 1 481,472 5 1 445,354
Connecticut 6 0 549,278 6 0 517,929 6 0 508,449
Delaware 1 0 668,696 1 0 595,225 1 0 551,928
Florida 23 4 565,364 19 4 512,631 15 3 457,047
Georgia 1" 1 591,674 10 0 546,427 10 0 462,731
Hawaii 2 0 557,637 2 0 482,500 2 0 392,451
Idaho 2 0 505,993 2 0 471,968 2 0 359,961
lllinois 20 -2 573,334 22 -2 519,021 24 0 466,013
Indiana 10 0 556,423 10 -1 549,018 11 0 475,287
lowa 5 -1 557,485 6 0 485,565 6 -1 474,487
Kansas 4 -1 621,400 5 0 472,642 5 0 453,169
Kentucky 6 -1 616,495 7 0 523,062 7 0 463,783
Louisiana 7 -1 605,459 8 0 525,497 8 0 459,001
Maine 2 0 616,612 2 0 562,330 2 0 503,160
Maryland 8 0 599,828 8 0 527,056 8 0 494,212
Massachusetts 10 -1 602,905 11 -1 521,549 12 0 477,223
Michigan 16 -2 583,049 18 -1 514,352 19 0 470,379
Minnesota 8 0 548,379 8 0 509,644 8 0 479,147
Mississippi 5 0 517,289 5 0 504,128 5 0 446,770
Missouri 9 0 570,867 9 -1 546,383 10 0 471,803
Montana 1 -1 803,655 2 0 393,345 2 0 350,787
Nebraska 3 0 528,206 3 0 523,335 3 0 498,940
Nevada 2 0 603,076 2 1 399,592 1 0 492,396
New Hampshire 2 0 556,958 2 0 460,305 2 0 373,142
New Jersey 13 -1 596,049 14 -1 526,011 15 0 480,536
New Mexico 3 0 507,260 3 1 433,323 2 0 513,332
New York 31 -3 582,081 34 -5 516,391 39 -2 470,207
North Carolina 12 1 554,803 11 0 534,039 1" 0 465,930
North Dakota 1 0 641,364 1 0 652,695 1 -1 624,181
Ohio 19 -2 573,017 21 -2 514,163 23 -1 466,530
Oklahoma 6 0 526,267 6 0 504,211 6 0 430,914
Oregon 5 0 570,747 5 1 526,533 4 0 527,703
Pennsylvania 21 -2 567,843 23 -2 515,945 25 -2 475,373
Rhode Island 2 0 502,992 2 0 473,577 2 0 478,899
South Carolina 6 0 584,285 6 0 519,868 6 0 436,220
South Dakota 1 0 699,999 1 -1 690,178 2 0 336,624
Tennessee 9 0 544,071 9 1 510,083 8 -1 495,133
Texas 30 3 568,660 27 3 526,977 24 1 470,783
Utah 3 0 575,928 3 1 487,012 2 0 533,905
Vermont 1 0 564,964 1 0 511,456 1 0 448,327
Virginia 1" 1 565,143 10 0 534,628 10 0 469,074
Washington 9 1 543,105 8 1 516,270 7 0 491,927
West Virginia 3 -1 600,542 4 0 487,411 4 -1 440,833
Wisconsin 9 0 545,194 9 0 522,815 9 -1 494113
\Wyoming 1 0 455,975 1 0 470,816 1 0 335,719
United States 435 19 572,466 435 17 519,235 435 11 469,088
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EXHIBIT 2

Apportionment of Seats in the U.S. House of Representatives and Average Population Per Seat: 1910 to 2020 (continued)

1960 Census’

1950 Census

1940 Census

Number| Change Average| Number| Change Average| Number| Change Average
Area of Seats| in Seats Population Per| of Seats| in Seats Population Per| of Seats| in Seats Population Per|
Alabama 8 -1 408,343 9 0 340,194 9 0 314,773
Alaska 1 1 226,167 X X X X X X
Arizona 3 1 434,054 2 0 374,794 2 1 249,631
Arkansas 4 -2 446,568 6 -1 318,252 7 0 278,484
California 38 8 413,611 30 7 352,874 23 3 300,321
Colorado 4 0 438,487 4 0 331,272 4 0 280,824
Connecticut 6 0 422,539 6 0 334,547 6 0 284,874
Delaware 1 0 446,292 1 0 318,085 1 0 266,505
Florida 12 4 412,630 8 2 346,413 6 1 316,236
Georgia 10 0 394,312 10 0 344,458 10 0 312,372
Hawaii 2 2 316,386 X X X X X X
Idaho 2 0 333,596 2 0 294,319 2 0 262,437
llinois 24 -1 420,048 25 -1 348,487 26 -1 303,740
Indiana 11 0 423,863 11 0 357,657 11 -1 311,618
lowa 7 -1 393,934 8 0 327,634 8 -1 317,284
Kansas 5 -1 435,722 6 0 317,550 6 -1 300,171
Kentucky 7 -1 434,022 8 -1 368,101 9 0 316,181
Louisiana 8 0 407,128 8 0 335,440 8 0 295,485
Maine 2 -1 484,633 3 0 304,591 3 0 282,409
Maryland 8 1 387,586 7 1 334,714 6 0 303,541
Massachusetts 12 -2 429,048 14 0 335,037 14 -1 308,337
Michigan 19 1 411,747 18 1 353,987 17 0 309,183
Minnesota 8 -1 426,733 9 0 331,387 9 0 310,256
Mississippi 5 -1 435,628 6 -1 363,152 7 0 311,971
Missouri 10 -1 431,981 11 -2 359,514 13 0 291,128
Montana 2 0 337,384 2 0 295,512 2 0 279,728
Nebraska 3 -1 470,443 4 0 331,378 4 -1 328,959
Nevada 1 0 285,278 1 0 160,083 1 0 110,247
New Hampshire 2 0 303,461 2 0 266,621 2 0 245,762
New Jersey 15 1 404,452 14 0 345,381 14 0 297,155
New Mexico 2 0 475,512 2 0 340,594 2 1 265,909
New York M -2 409,324 43 -2 344,888 45 0 299,536
North Carolina 1" -1 414,196 12 0 338,494 12 1 297,635
North Dakota 2 0 316,223 2 0 309,818 2 0 320,968
Ohio 24 1 404,433 23 0 345,506 23 -1 300,331
Oklahoma 6 0 388,047 6 -2 372,225 8 -1 292,054
Oregon 4 0 442172 4 0 380,335 4 1 272,421
Pennsylvania 27 -3 419,236 30 -3 349,934 33 -1 300,005
Rhode Island 2 0 429,744 2 0 395,948 2 0 356,673
South Carolina 6 0 397,099 6 0 352,838 6 0 316,634
South Dakota 2 0 340,257 2 0 326,370 2 0 321,481
Tennessee 9 0 396,343 9 -1 365,746 10 1 291,584
Texas 23 1 416,508 22 1 350,509 21 0 305,468
Utah 2 0 445314 2 0 344,431 2 0 275,155
Vermont 1 0 389,881 1 0 377,747 1 0 359,231
Virginia 10 0 396,695 10 1 331,868 9 0 297,530
Washington 7 0 407,602 7 1 339,852 6 0 289,365
West Virginia 5 -1 372,084 6 0 334,259 6 0 316,996
Wisconsin 10 0 395,178 10 0 343,458 10 0 313,759
\Wyoming 1 0 330,066 1 0 290,529 1 0 250,742
United States 435 21 410,481 435 14 344,587 435 9 301,164

"In 1959, Alaska and Hawaii became states and were each granted a seat—temporarily increasing the size of the House to 437. The size of
the House for the 1960 apportionment reverted back to the fixed size of 435 seats.

Page 3 of 4




EXHIBIT 2

Apportionment of Seats in the U.S. House of Representatives and Average Population Per Seat: 1910 to 2020 (continued)

1930 Census

1920 Census>

1910 Census®

Number|[ Change Average| Number| Change Average| Number| Change Average
Area of Seats| in Seats Population Per| of Seats| in Seats Population Per| of Seats| in Seats| Population Per
Alabama 9 -1 294,027 10 0 234,817 10 1 213,809
Alaska X X X X X X X X X
Arizona 1 1 389,375 1 1 309,495 X X X
Arkansas 7 0 264,921 7 0 250,315 7 0 224,921
California 20 9 283,412 11 0 311,457 11 3 216,051
Colorado 4 0 258,712 4 0 234,790 4 1 199,643
Connecticut 6 1 267,816 5 0 276,126 5 0 222,951
Delaware 1 0 238,380 1 0 223,003 1 0 202,322
Florida 5 1 293,638 4 0 242,118 4 1 188,155
Georgia 10 -2 290,845 12 0 241,319 12 1 217,427
Hawaii X X X X X X X X X
Idaho 2 0 220,768 2 0 215,221 2 1 161,720
lllinois 27 0 282,607 27 0 240,196 27 2 208,837
Indiana 12 -1 269,873 13 0 225415 13 0 207,760
lowa 9 -2 274,491 11 0 218,547 11 0 202,252
Kansas 7 -1 268,500 8 0 221,157 8 0 211,369
Kentucky 9 -2 290,508 1" 0 219,694 11 0 208,173
Louisiana 8 0 262,699 8 0 224,814 8 1 207,049
Maine 3 -1 265,806 4 0 192,004 4 0 185,593
Maryland 6 0 271,920 6 0 241,610 6 0 215,891
Massachusetts 15 -1 283,307 16 0 240,772 16 2 210,401
Michigan 17 4 284,827 13 0 282,186 13 1 216,167
Minnesota 9 -1 283,509 10 0 238,566 10 1 207,438
Mississippi 7 -1 286,879 8 0 223,827 8 0 224,639
Missouri 13 -3 279,162 16 0 212,753 16 0 205,833
Montana 2 0 262,365 2 0 270,756 2 1 183,169
Nebraska 5 -1 275,025 6 0 216,062 6 0 198,702
Nevada 1 0 86,390 1 0 75,820 1 0 80,293
New Hampshire 2 0 232,646 2 0 221,542 2 0 215,286
New Jersey 14 2 288,666 12 0 262,992 12 2 211,431
New Mexico 1 1 395,982 1 1 353,428 X X X
New York 45 2 279,733 43 0 241,409 43 6 211,836
North Carolina 11 1 287,934 10 0 255,912 10 0 220,629
North Dakota 2 -1 336,670 3 0 214,651 3 1 191,468
Ohio 24 2 276,943 22 0 261,791 22 1 216,687
Oklahoma 9 1 264,691 8 0 253,535 8 8 207,144
Oregon 3 0 316,793 3 0 261,130 3 1 224,255
Pennsylvania 34 -2 283,274 36 0 242,223 36 4 212,920
Rhode Island 2 -1 343,749 3 0 201,466 3 1 180,870
South Carolina 6 -1 289,793 7 0 240,532 7 0 216,486
South Dakota 2 -1 336,503 3 0 210,413 3 1 191,892
Tennessee 9 -1 290,722 10 0 233,789 10 0 218,479
Texas 21 3 277,362 18 0 259,068 18 2 216,475
Utah 2 0 252,871 2 0 224,194 2 1 185,932
Vermont 1 -1 359,611 2 0 176,214 2 0 177,978
Virginia 9 -1 269,092 10 0 230,919 10 0 206,161
Washington 6 1 258,737 5 0 270,919 5 2 228,027
West Virginia 6 0 288,200 6 0 243,950 6 1 203,520
Wisconsin 10 -1 293,172 1 0 239,210 11 0 212,078
\Wyoming 1 0 223,630 1 0 193,487 1 0 144,658
United States 435 27 280,675 435 0 241,864 433 47 210,328

2In 1912, Arizona and New Mexico became states and each were granted a seat—temporarily increasing the size of the House to 435. In
1920, the Census Bureau did transmit apportionment counts to Congress, but Congress did not reapportion. The size of the House during the
next apportionment, in 1930, was fixed at 435.

®In 1900, there were 386 seats in the House. In 1907, Oklahoma became a state and was granted 5 seats—temporarily increasing the size
of the House to 391. The size of the House during the next apportionment, in 1910, was increased to 433.
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EXHIBIT 3

INTRODUCTION

No other single issue ignites the interests of legislators, sparks such a variety of
alternatives or creates such an intense atmosphere of maneuver and compromise as does
redistricting. Redistricting can be an agonizing experience. Shifts in population leave some
legislators in the unhappy position of having to vote on a redistricting bill that may cost them
their legislative seats. Some residents will find themselves in new districts. Some areas of the
state lose power in the lawmaking process to other areas. Political control of the legislature may
move from one party to another or from one political philosophy to another.

On March 15, 2011, the United States Census Bureau released the decennial count of the
population of New Mexico — 2,059,179 — as assigned to its 1,448 precincts. The New Mexico
Legislature is now faced with the task of redistricting its house and senate seats, the Public
Regulation Commission districts and the state's three congressional districts.

In view of this impending drama and the importance of redistricting to basic citizenship,
it is appropriate for the Legislative Council Service to summarize the basic process of
redistricting and provide an overview of that process in New Mexico. We hope the following
will provide all New Mexicans with a nontechnical and informative introduction to the subject.



EXHIBIT 3

WHAT DOES IT MEAN TO REAPPORTION OR REDISTRICT?
Reapportionment

"Reapportionment" is the process of dividing or redividing a given number of seats
in a legislative body among established governmental units, usually according to a plan or
formula. We generally use the term reapportionment when referring to the process by which the
435 seats of the United States House of Representatives are apportioned among the 50 states.
This is accomplished through the use of a mathematical formula, which is recalculated every 10
years following the federal census. At that time, the 435 congressional seats are reapportioned
among the 50 states. The fastest growing states are apportioned more representatives, and states
that are not growing as fast lose representatives.

Redistricting

"Redistricting" is often used synonymously with reapportionment but the terms do not
mean the same thing. Redistricting means redrawing the boundaries of existing voting districts.
In this process, the number of representatives per district does not change but the district's
boundaries do. For example, New Mexico has 70 house districts and 42 senate districts.
Redistricting will not change the number of districts but it will change the boundaries of those
districts.

Unlike reapportionment, which is a mathematical process, redistricting is a political
process. In redistricting, there is discretion in where new boundaries are placed.

WHY REAPPORTION AND REDISTRICT?
Constitutional and Statutory Authority

The history of redistricting begins with the United States Constitution and its requirement
that members of the United States House of Representatives be apportioned among the states
according to the number of persons in each state as determined by an actual enumeration every
10 years. Section 2 of the Fourteenth Amendment and Article 1, Section 2 of the United States
Constitution, in pertinent part, state:

Representatives shall be apportioned among the
several States according to their respective
numbers, counting the whole number of persons in
each State' . . . The actual Enumeration shall be
made within three Years after the first Meeting of
the Congress of the United States, and within every
subsequent Term of ten Years, in such Manner as
they shall by Law direct® . . .
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Beginning with the first census in 1790, there has been a census every 10 years, for an
unbroken series of 23 nationwide population counts. The census provides the statistical basis for
state-drawn congressional district lines, almost all state legislative redistricting plans, most local
redistricting measures and many distribution formulas for allocating revenues and government
funds.

Congress has delegated the responsibility for taking the census to the United States
Department of Commerce and its Census Bureau. The law directs the secretary of commerce to
take a decennial census of the population as of the first day of April of the first year in each
decade. The census must be completed within nine months and the state population totals
reported to the president by December 31 of the census year.?

Following the census, the president transmits to Congress the apportionment of the 435
representatives among the states. Each state is guaranteed at least one representative. The
remaining 385 seats are apportioned among the states based on census results and a
mathematical formula known as the "method of equal proportions".

New Mexico's population did not grow enough between 2000 and 2010 to warrant the
addition of a fourth congressional district.

Statutory law further requires that the secretary of commerce, no later than April 1, 2011,
provide more detailed reports by state sub-units to the governors and bodies or officials charged
with state legislative redistricting. This population data is commonly referred to as PL 94-171
data, after the federal law requiring the data reports.* It is this data that is used to redraw
congressional and legislative districts in New Mexico.

The Drawing of Boundaries

While redistricting has been a fundamental issue in American representative democracy
since the 1787 constitutional convention, the Founding Fathers did not design a set of blueprints
for achieving fair and equal representation for all people. It was not until 1911 that Congress
established redistricting criteria for use by the states in the drawing of congressional districts.
However, Congress dropped those criteria in 1921, allowing states to once again redistrict on any
basis, which in practice was rarely on the basis of population figures.

By 1946, the failure of the legislative branch to remedy the inequities of the redistricting
process led to the question being put to the United States Supreme Court in Colegrove v. Green.
The Court determined the issue was nonjusticiable. Justice Felix Frankfurter, in the majority
opinion, concluded:

Courts ought not to enter this political thicket. The
remedy for unfairness in districting is to secure state
legislators that will apportion properly, or to invoke
the ample powers of Congress.’

-3 -
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Judicial nonintervention continued to be the Court's policy for the next 16 years. Then,
in 1962, in Baker v. Carr, the Court changed direction, holding that state legislative districting
cases are subject to judicial review.® Since Baker, the Court has consistently held that legislative
and congressional redistricting cases are subject to review by the courts. Over time, this review
has focused on two major areas — the population of districts and the dilution of voter strength in
minority districts.

The Population of Districts

In the year following Baker, the Supreme Court issued its now famous opinion in Gray v.
Sanders. In Gray, the Court was asked to consider the constitutionality of districts that varied
significantly in population. Writing for the majority, Justice William O. Douglas wrote the
historic words:

... the conception of political equality from the
Declaration of Independence, to Lincoln's
Gettysburg Address, to the Fifteenth, Seventeenth,
and Nineteenth Amendments can mean only one
thing — one person, one vote.”

Once the Supreme Court opted for judicial review of districting cases, it stayed in the
fray, handing down 17 redistricting rulings the next year. In 1964, in Wesberry v. Sanders, the
Court held that congressional districts must be redrawn so that "as nearly as is practicable one
man's vote in a congressional election is . . . worth as much as another's".* By 1983, the Court
developed a standard of equality for congressional districts that required them to be
mathematically equal unless justified by some "legitimate objective".” Since 1983, mathematical
equality for congressional districts has remained the standard.

While the population of congressional districts must be as nearly equal as practicable, the
Court has allowed a more lenient standard for state legislative districts. The Court has held that
legislative districts need not be mathematically equal; nonetheless, absent some rational state
policy, they should not differ by more than plus or minus five percent from the ideal and, even
then, may be subject to an equal protection challenge if traditional redistricting principles are
ignored."

Reporting Population Data

In 1975, in order to facilitate the drawing of districts with equal populations, Congress
enacted PL 94-171. The law requires the secretary of commerce to report census results no later
than April 1 of the year following the census to governors and officials charged with state
legislative redistricting."* It also requires the secretary to cooperate with state redistricting
officials in developing a nonpartisan plan for reporting census tabulations.
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While such a requirement may appear relatively noncontroversial, the reporting of census
data has in fact generated significant controversy. Questions about how census numbers were
obtained and what numbers were reported brought the Census Bureau under significant scrutiny
in the 1990s. The bureau has long acknowledged that its federal decennial census misses some
people, and post-enumeration surveys show that some populations are more likely to be
undercounted than others. This situation set the stage for significant undercount litigation in the
1990s.

After the release of the 1990 census figures, New York City and other jurisdictions
challenged the release of census figures that undercounted minority populations, alleging a
violation of minority voting rights.'? Although acknowledging an undercount, the secretary of
commerce declined to allow the bureau to adjust the count to make it more accurate.
Subsequently, Wisconsin and Oklahoma joined the suit on the side of the Department of
Commerce in order to preserve their federal funding under the 1990 census. Without dissent, the
Supreme Court held that in light of the United States Constitution's broad grant of authority to
Congress, which delegated its authority to the secretary of commerce through the Census Act,
"the Secretary's decision not to adjust need only bear a reasonable relationship to the
accomplishment of an actual enumeration of the population, keeping in mind the constitutional
purposes of the census"."® Thus, the federal government did not have to adjust census figures
that undercounted minority populations if the secretary had a reasonable explanation for not
doing so. The Court found that the secretary's emphasis on distributional accuracy over
numerical accuracy of the census was within the secretary's discretion.*

As the country prepared for the 2000 census, undercount and statistical sampling issues
once again occupied the spotlight. When the Department of Commerce announced its intention
to use statistical sampling techniques to adjust the 2000 census, several sets of plaintiffs filed
suit. Among the plaintiffs was the United States House of Representatives, which sought to
enjoin the Department of Commerce from using statistical sampling. Ruling in January 1999,
the Supreme Court held that the Census Act prohibits the use of statistical sampling for purposes
of apportioning representatives among the states."> However, the Court did not rule on whether
adjusted figures could be used for redrawing congressional district lines within each state. In
March 2001, the Department of Commerce announced that it would not statistically adjust the
2001 census numbers and would only release data based on the actual count.

Racial and Ethnic Discrimination

In the 1960s, as the courts forced states to seek population equality in voting districts to
ensure that one person's vote was equal to any other person's vote, the issue of ethnic and racial
discrimination in state and congressional redistricting also loomed large. The passage and
ratification in 1870 of the Fifteenth Amendment to the United States Constitution guaranteed
citizens that their right to vote shall not be abridged by the United States or any state on account
of race, color or previous condition of servitude. However, in practice, states often circumvented
the spirit and intent of this guarantee. Nearly a century after the passage of the Fifteenth
Amendment, Congress passed the Voting Rights Act of 1965.'® The Voting Rights Act was

-5-
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primarily intended to enforce the Fifteenth Amendment but also to enforce the equal protection
clause of the Fourteenth Amendment and Article 1, Section 4 of the United States Constitution.
Additionally, the act was later amended to provide for protection of language minorities as well
as racial minorities.

Over the years, many cases have been brought before the courts alleging discrimination
in the districting process. Most of the cases alleged violations of the equal protection clause of
the Constitution and Section 2 of the Voting Rights Act of 1965. Section 2 prohibits a state or
political subdivision from imposing any voting qualification, standard, practice or procedure that
results in denial or abridgment of a United States citizen's right to vote on account of race, color
or status as a member of a language minority group.'” It creates a legal cause of action against a
jurisdiction violating this mandate. The legal test by which such cases are adjudicated is the
"results" test.'"® This means that a plaintiff may prove a Section 2 violation if, as a result of the
challenged practice or structure, the plaintiff did not have equal opportunity to participate in the
political process and to elect candidates of the plaintiff's choice.

Section 5 of the Voting Rights Act has also been used to battle discriminatory practices
in redistricting. Section 5 does not apply to all jurisdictions but only to "covered" jurisdictions,
which originally included only those state and local jurisdictions that, as of November 1, 1964,
maintained literacy or educational prerequisites, evidence of good moral character or other
similar qualifying prerequisites for voting and that had less than 50 percent of the voting-age
population either registered on November 1, 1964 or voting in the presidential election of 1964."
Under Section 5, a covered jurisdiction must preclear changes in its electoral laws, practices or
procedures with either the United States Department of Justice or the United States district court
for the District of Columbia. The same preclearance requirement is imposed on those
jurisdictions where discriminatory voting practices have been found.*

In the years following the passage of the Voting Rights Act of 1965, Congress continued
to broaden the scope of the law. Subsequent amendments to that act created additional
categories of "covered jurisdictions" subject to preclearance. For New Mexico, the most
significant were the amendments passed in 1975, which expanded the scope of Section 5 beyond
race and color to include members of language minority groups.' The law requires the use of
preclearance procedures in jurisdictions in which more than five percent of the voting-age
citizens are members of a single language minority and in which printed election materials are
available only in the English language. American Indians, Asian Americans, Alaska Natives and
persons of Spanish heritage are members of language minority groups.” These amendments
brought New Mexico under Section 5 of the Voting Rights Act of 1965 for a short time in the
1970s, but New Mexico was released from preclearance requirements in 1976.

Applying the Voting Rights Act
During the 1990s redistricting process, Sections 2 and 5 of the Voting Rights Act and the

equal protection clause of the United States Constitution provided the basis for significant voting
rights litigation across the country. Much of that litigation came about when states created
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additional majority-minority voting districts — districts configured so that a racial or language
minority population constituted a majority — often in an effort to forestall Section 2 challenges.
This was a particularly common occurrence in jurisdictions subject to Section 5 preclearance. In
those jurisdictions, Department of Justice officials frequently pushed to maximize the number of
majority-minority districts without regard for the traditional districting principles of
compactness, contiguity and the preservation of communities of interest.

Eventually, many jurisdictions found themselves in court, forced to justify the creation of
bizarrely shaped districts created for the purpose of increasing minority voting strength. In Shaw
v. Reno and subsequent cases, the Supreme Court rejected the creation of bizarrely shaped
districts created for the purpose of maximizing minority voting strength, holding that the use of
race as the predominant factor in making districting decisions violated the equal protection
clause.” In subsequent cases, however, the Court stated that race may still be a factor
appropriately considered in the districting process. Nonetheless, when legislative bodies set
aside traditional districting principles (such as compactness, contiguity, the preservation of
communities of interest and political subdivisions) in favor of race-based districting, the
districting process may violate the equal protection clause.** Writing for the Court in Bush v.
Vera, Justice Sandra Day O'Connor stated that when traditional districting principles are
subordinated to race-based decisions, the Court would apply a standard of strict scrutiny.”® And
though the court, in Hunt v. Cromartie, stressed that the plaintiff has a high burden of proof in
challenging a plan on these grounds,? once a strict scrutiny standard applies, the Court will
allow race-based districts only if the state can demonstrate that the district is narrowly tailored to
further a compelling state interest.

A BRIEF HISTORY OF REDISTRICTING IN NEW MEXICO

While neither the Constitution of New Mexico nor state law mandates redistricting after
every decennial census, Article 4 of the Constitution of New Mexico authorizes it,”’ and the
process has become necessary as the population of each district changes dramatically each
decade. Redistricting is necessary to ensure population equality and to prevent dilution of
minority voting strength, as required under federal law.

Legislative redistricting in New Mexico has a turbulent history. A study of that history,
Legislative Apportionment in New Mexico: 1844-1966,** shows that the job of allocating
representation among the counties of the territory, and of the state prior to the 1960s, was at
some times neglected and at other times circuitous. Until 1949, population was the major basis
of representation in both houses, although equal representation, as the courts use the term today,
was seldom achieved.

In 1949, a constitutional amendment provided for the apportionment of the New Mexico
Senate in a fashion similar to that of the United States Senate. One senator was allotted to each
county, except counties of the sixth class. The districts of the New Mexico House of
Representatives were changed little from the original 1910 constitutional apportionment. The
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size of the house increased from 49 to 55, with the additional six representatives going to fast-
growing Bernalillo County.

1960s

Then came the 1960s and the impact of the federal reapportionment cases. In 1962, a suit
was filed in state district court challenging the 1949 constitutional apportionment of the house.
Two years later, a suit was filed in the United States district court for the district of New Mexico
challenging the 1949 apportionment of the senate. The result of those two suits was that the
courts declared the 1949 apportionment provisions of the Constitution of New Mexico
unconstitutional and in violation of the equal protection clause of the Fourteenth Amendment of
the United States Constitution.

The state was then without an apportionment law, and, with the exception of 1964, the
legislature spent every year from 1963 to 1966 trying to find a workable solution. This
apportionment marathon resulted in the legislature adopting, in 1965, a house plan based on 70
members, with five multicounty districts and, in 1966, a 42-member senate plan.

The 42-member plan for the senate was subsequently modified twice by a three-judge
federal district court. Those modifications included two at-large positions in counties that were
already districted and three at-large positions in multicounty districts. Voters in at-large districts
were allowed to vote for two senators instead of one. This decision was not appealed.

1970s

Faced with redistricting in the 1970s, the 1971 legislature passed a 71-member
reapportionment house plan and a 45-member senate plan. Both plans were based on estimated
population derived from the vote for governor at the previous general election, using the so-
called "votes cast formula". Actual census figures were not used because New Mexico's precinct
boundary lines in most cases did not coincide with census enumeration district lines.

Two suits challenging the 1971 acts were filed, one in state district court and the other in
United States district court. The state court directed that because redistricting is primarily a
legislative function, the issue should be submitted to the 1972 legislature.

The 1972 acts passed by the legislature retained 70 representatives and 42 senators. In
both houses, two plans were enacted, one for the 1972 elections and one for the 1974 and 1976
elections for the house and senate. The provisional districts drawn for the 1972 plans were based
on census-enumeration districts, and precincts were to be redrawn so their boundaries would
correspond to census-enumeration district lines. The provisional 1972 house apportionment plan
included one floterial district in which six representatives were to run from districts and one was
torun at large. The provisional senate plan provided for staggered terms, subject to court
determination.
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In 1972, the state district court in Santa Fe ruled the house provisional plan constitutional
except for the sections relating to the floterial district, accepting instead the alternate provisions
for seven single-member districts. The provisional senate plan was also ruled constitutional
except for the sections relating to the terms of office of the eight senators elected in 1970 whose
new districts were either coterminous or wholly composed of the area within their old districts.
Under the plan, they were not required to run for re-election until 1974. The remaining senators
had to run for re-election in 1972, and the court ruled that staggered terms, where one-half of the
senate ran every two years, were no longer acceptable.

The federal district court dismissed its case in 1972, finding that the state court had
adequately handled the situation. For a variety of reasons, in 1973 the legislature repealed both
the house and senate census-enumeration district plans. The 1972 provisional plans, as modified
by the state court, remained in effect until the 1980s.

Federal congressional action provided the next reapportionment hurdle for New Mexico.
With the passage of the 1975 amendments to the Voting Rights Act of 1965, New Mexico,
because of the minority language extension, joined a number of other, mostly southern, states as
a jurisdiction covered under Section 5 of the act. However, under Section 4 of the act, a covered
jurisdiction could "bail out" if it could prove to the satisfaction of the federal court that it had not
used a discriminatory test or device for a specified period of time.

In 1975 and 1976, New Mexico petitioned the United States district court for the District
of Columbia for permission to be exempt from preclearance. The state successfully showed that
for the prior 10 years, New Mexico did not have any discriminatory election laws on its books.
In 1976, by order of the United States district court for the District of Columbia, the state was
released from preclearance procedures.

1980s

Following the tradition of the 1960s and 1970s, the 1980s redistricting task in New
Mexico was difficult. First, in 1981, the Census Bureau provided states detailed breakdowns of
population data in enumerator districts in rural areas and in blocks in urban areas. This posed a
huge problem for New Mexico because the bureau's enumerator district and block boundaries
still did not coincide with New Mexico's voting precinct lines. Many, if not most, of New
Mexico's precinct boundaries were not along visible boundaries acceptable to the bureau.
Therefore, New Mexico continued to use the votes cast formula, which had been used in the
1960s and 1970s and defended successfully in court in 1972, to determine precinct population.
Using the population so derived, the legislature, in a special session in early January 1982,
redistricted both houses and the congressional districts. However, a number of New Mexico's
residents and some of its legislators challenged the constitutionality of these districts. The
various cases were consolidated and cited as Sanchez v. King”

On April 8, 1982, the United States district court for the district of New Mexico found
that using the votes cast formula to ascertain precinct population "causes substantial variations

9.
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between the numbers thereby derived and United States census figures" ** Consequently, the
1982 Reapportionment Acts were declared unconstitutional due to the deviations in population
between districts that resulted from using the votes cast formula, which violated the one-person,
one-vote principle established in Reynolds v. Sims. The court noted "that the census figures,
with adjustments for obvious errors which can always occur, are the only reliable and official
figures available" and required that "the Legislature employ a good-faith effort to construct
legislative districts on the basis of actual population" rather than population figures derived
using its votes cast formula.”

The result was that, with the help of the Census Bureau and contract demographers, the
legislature was able to obtain estimated populations for each of the precincts in the state and
make a good-faith effort to construct districts on the basis of actual population. In a third special
session in June 1982, the legislature repealed its unconstitutional redistricting efforts and enacted
a new 1982 Senate Reapportionment Act and 1982 House Reapportionment Act.

This was not the end of the road. The plaintiffs, in the second phase of Sanchez v. King,
challenged 19 of the 70 districts adopted by the legislature, claiming that the legislature's second
redistricting effort constituted an intentional, racially motivated gerrymander and that it also
resulted in an impermissible dilution of minority voting strength.*

The federal three-judge court stated that although it was apparent that racially motivated
gerrymandering existed in the state redistricting plan, because the Voting Rights Act no longer
required a finding of intentional discrimination, the court would not rule on the issue of intent
with respect to any particular district.*® However, on August 8, 1984, the court did find that the
redistricting plans for 16 house districts in six counties — Sandoval, Cibola, McKinley, Curry,
Otero and Chaves — were illegal under Section 2 of the Voting Rights Act. In December 1984,
in its final judgment, the court:

— declared house districts 5, 6, 7, 44, 51, 52, 53, 57, 58, 59, 63, 64, 65, 66, 67 and 69
invalid and implemented a remedial redistricting plan for those districts contained in the August
decision;

— declared the results of the June 5, 1984 primary contests for house seats in those
districts void;

— appointed federal examiners for a period of 10 years in McKinley, Cibola, Sandoval,
Curry, Chaves and Otero counties;

— ordered that all future legislative redistricting be based on actual population and race
data by precinct provided by the Census Bureau rather than on population figures derived from
the state's votes cast formula; and

— ordered state legislative redistricting plans adopted prior to 1994 to be precleared
pursuant to the Voting Rights Act by court determination or submission to the United States
attorney general before the plans could be enforced >

A special primary was held on September 18, 1984 for contested legislative races in

those districts redrawn by the court. This brought the 1980s round of redistricting to an end and
set the stage for the 1990s.
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The 1990s decennial redistricting of New Mexico's congressional and legislative districts
was really a decade-long process. Though the 1980s decennial redistricting was not finished
until 1984, preparation had already begun in 1983 for the 1990s decennial redistricting.

This preparation began when the legislature enacted the Precinct Boundary Adjustment
Act and appropriated funds to provide for readjustment and mapping of all precincts in the state
to conform with visible boundaries acceptable to the Census Bureau.”® Participating in the "1990
Census Redistricting Data Program" administered by the bureau, New Mexico joined the
majority of the states in working with the bureau to prepare maps that would for the first time
show precinct lines and provide for reporting 1990 census data by precinct.

In Phase I of that program, called the "Block Boundary Suggestion Project", New Mexico
began the task of collecting election precinct information from counties and redrawing those
boundary lines that did not coincide with visible features on the ground. Phase II of the program
involved making sure all precinct boundary lines and existing boundary lines on the census maps
were correct, thus allowing the Census Bureau to report census data to the state precinct by
precinct. New Mexico received population data by precinct for the first time in 1991,

In September 1991, the governor called the Fortieth Legislature into its first special
session. The legislature convened on September 10 and adjourned on September 19. During
that time, the legislature considered 30 house bills and 25 senate bills and passed legislation to
provide for the redistricting of the State Board of Education, the New Mexico House of
Representatives, the New Mexico Senate and the New Mexico seats in the United States House
of Representatives.

Pursuant to the court order stemming from the litigation following redistricting in the
1980s, the legislature submitted for review its completed legislative redistricting plans to the
United States Department of Justice on October 9, 1991. On December 10, 1991, the department
precleared the redistricting plan for the state house but objected to the state senate redistricting
plan, citing the state's failure to sufficiently explain creation of districts in southeastern New
Mexico that potentially fragmented minority voting strength in that area.

In response to the Department of Justice decision, the governor called the legislature into
a second special session beginning on January 3, 1992. At that time, the legislature passed an
amended senate redistricting act that changed the boundaries of state senate districts 27, 32, 33,
34, 41 and 42, resulting in the creation of two additional majority-minority districts in
southeastern New Mexico. The newly amended act was resubmitted to the Department of
Justice and, on January 17, 1992, the department precleared the amended plan.

In August 1995, the United States and the remaining Sanchez plaintiffs agreed not to

pursue a motion extending the Section 3 preclearance requirements that the court had imposed in
December 1984.

-11 -



EXHIBIT 3

The 1990s marked the first time in more than 30 years that New Mexico conducted its
decennial redistricting without any involvement in litigation. In large part, this was due to
extensive preparation — extensive public hearings and public input, participation in the Census
Bureau's census redistricting data program and setting and carefully following redistricting
guidelines. Much of the attention to detail was probably due to the fact that New Mexico was
required to preclear its redistricting plans prior to implementation. As noted above, though the
first senate plan was rejected by the Department of Justice, the five districts in question, along
with an adjacent sixth district, were redrawn and approved before the regular legislative session,
and no judicial challenges ensued.

2000s

New Mexico began preparing for the 2001 redistricting in 1995 by participating in the
"Census 2000 Redistricting Data Program". This program once again enabled the Census
Bureau to report precinct level census data to the state. Phase II of the program, which entailed
matching precinct lines with Census Bureau block boundaries and redrawing precinct lines as
necessary to account for estimated changes in population, was completed in the spring of 2000,
though some minor adjustments had to be made following the 2000 election to comply with the
Precinct Boundary Adjustment Act.

During the 2000 legislative session, all precinct boundaries were frozen until February
2002 so that the precinct level census data supplied to the state under Phase III of the program
would match the actual precincts used for redistricting.

During the 2001 session, the New Mexico Legislature created a redistricting committee
(Laws 2001, Chapter 220) to review the requirements of redistricting law, conduct public
hearings and recommend legislation in line with guidelines for redistricting that were approved
by the New Mexico Legislative Council. The committee held 14 public meetings in 12
communities, beginning May 14, 2001 and ending August 30, 2001, during which time it heard
from more than 100 New Mexicans and developed numerous redistricting concepts.

The New Mexico Legislature met in special session from September 4, 2001 to
September 20, 2001, but only a plan to redistrict the Public Regulation Commission was signed
into law; the governor vetoed two senate plans, two house of representatives plans, a
congressional plan and a State Board of Education plan. Litigation followed, with the first
lawsuit being filed while the legislature was still in special session. Suits were filed challenging
the state's legislative, congressional, State Board of Education and Public Regulation
Commission districts.

The challenge to the Public Regulation Commission districts was eventually dropped,
and the lawsuit over the State Board of Education was resolved relatively easily. Upon
agreement of the parties, the state district court ordered the adoption of the legislatively
approved State Board of Education plan.*® Trial on the senate districts was averted when, during
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the 2002 regular session, the legislature approved and the governor signed a senate plan®’ (Laws
2002, Chapter 98), effectively ending that litigation before the trial started.

The suits over the congressional and house of representatives plans®® were not as easily
resolved. After an extensive round of jockeying among various plaintiffs and defendants over
whether the cases should be heard in federal or state court and, once that issue was decided in
favor of state court, the disqualification by the governor of the state judge assigned to the matter,
the New Mexico Supreme Court appointed State District Court Judge Frank H. Allen, Jr., to hear
the congressional, house of representatives and senate cases.

The congressional case was tried in mid-December 2001. On January 2, 2002, Judge
Allen adopted a plan submitted by the Vigi/ plaintiffs that shifted just eight precincts to equalize
the populations among the three congressional districts.** The decision was not appealed.

The house of representatives case was heard immediately after Judge Allen issued his
decision in the congressional case. On January 24, 2002, Judge Allen adopted a house of
representatives plan that had been approved by the legislature but altered eight districts to
accommodate plans submitted at trial by the Navajo Nation and the Jicarilla Apache Nation.*’
The decision was appealed by the governor, and the Vigil, Padilla and Gutierrez plaintiffs-in-
intervention moved unsuccessfully to have the federal court declare the plan unconstitutional.
The governor and lieutenant governor then appealed to state court and the appeal eventually was
dismissed with prejudice by the New Mexico Supreme Court on September 6, 2002.*!

All told, the litigation surrounding the 2001 redistricting efforts cost the state more than
$3.5 million.

REDISTRICTING IN NEW MEXICO IN 2011

As in previous decades, the 2011 redistricting process began years earlier as the state and
the Census Bureau worked to update geographic information and political boundaries to ensure
that census population counts would be correctly assigned to the correct precincts. Precinct
boundaries were frozen from July 1, 2009 until January 31, 2012, except for those boundaries
that need adjustment as approved by the secretary of state to meet the legal requirements of the
redistricting process. A redistricting committee was created by Senate Bill 408 (2011) to hold
public hearings around the state during the summer of 2011.

The legislature expects to meet in special session in September 2011 to consider
legislative, congressional, Public Education Commission and Public Regulation Commission
redistricting plans.

1. US. CONST., amend. XIV, §2.
2. U.S. CONST., art. I, §2.
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GUIDELINES FOR THE DEVELOPMENT OF STATE AND CONGRESSIONAL
REDISTRICTING PLANS

WHEREAS, it is incumbent on the New Mexico legislative council to issue redistricting
guidelines that articulate principles based on federal and state law and the prior experience of
this legislature; and

WHEREAS, such guidelines are necessary to assist the appropriate legislative
committees involved in redistricting in the development and evaluation of redistricting plans
following the 2010 decennial census; and

WHEREAS, such guidelines are also intended to help facilitate the completion of the
redistricting process before the nominating petitions are first made available in October 2011 for
the 2012 primary election,

NOW, THEREFORE, IT IS HEREBY RESOLVED that the New Mexico legislative
council adopt the following redistricting guidelines with the intent that the appropriate legislative
committees involved in redistricting use them to develop and evaluate redistricting plans.

1. Congressional districts shall be as equal in population as practicable.

State districts shall be substantially equal in population; no plans for state office will be
considered that include any district with a total population that deviates more than plus
or minus five percent from the ideal.

3. The legislature shall use 2010 federal decennial census data generated by the United
States bureau of the census.

4. Since the precinct is the basic building block of a voting district in New Mexico,
proposed redistricting plans to be considered by the legislature shall not be comprised
of districts that split precincts.

5. Plans must comport with the provisions of the Voting Rights Act of 1965, as amended,
and federal constitutional standards. Plans that dilute a protected minority's voting
strength are unacceptable. Race may be considered in developing redistricting plans
but shall not be the predominant consideration. Traditional race-neutral districting
principles (as reflected in paragraph seven) must not be subordinated to racial
considerations.

6. All redistricting plans shall use only single-member districts.

7. Districts shall be drawn consistent with traditional districting principles. Districts shall
be composed of contiguous precincts, and shall be reasonably compact. To the extent
feasible, districts shall be drawn in an attempt to preserve communities of interest and
shall take into consideration political and geographic boundaries. In addition, and to
the extent feasible, the legislature may seek to preserve the core of existing districts,
and may consider the residence of incumbents.

Adopted by the New Mexico legislative council
January 17, 2011
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GLOSSARY OF REDISTRICTING TERMS

Apportionment: The process of assigning the number of members of Congress that each state
may elect following each census.

At Large: When one or several candidates run for an office, and they are elected by the whole
area of a local political subdivision, they are being elected at large.

Census: The enumeration or count of the population as mandated by the United States
Constitution.

Census Block: The smallest unit of geography used by the Census Bureau for counting people.
Blocks are almost always bounded by visible features such as roads and rivers.

Census Tract: A geographic area made up of block groups recommended by the states and used
by the Census Bureau for the collection and presentation of decennial census data.

Community of Interest: A community defined by actual shared interests, be they political,
social or economic.

Compactness: Having the minimum distance between all the parts of a constituency (a circle is
the most compact district). There are various methods of measuring compactness.

Contiguity: All parts of a district being connected at some point with the rest of the district and
not divided into two or more discrete pieces.

Deviation: The degree by which a single district's population varies from the "ideal" may be
stated in terms of "absolute deviation" or "relative deviation". Absolute deviation is equal to the
difference between a district's actual population and its ideal population, expressed as a plus (+)
or minus (-) number indicating that the district's population exceeds or falls short of that ideal.
Relative deviation is the more commonly used measure and is attained by dividing the district's
absolute deviation by the ideal population.

Digital Map Layer: A set of polygons representing geographic units. For redistricting, the
primary map layers used include the following:
—Minor Civil Divisions (MCD): Includes cities, towns and villages;
—Voting Tabulation Districts (VTD): The census geographic equivalent of an election
precinct, created for the purpose of relating election data to census data; and
—Census Blocks (CNS): The smallest unit of census geography, normally bounded on all
sides by visible features such as city or county limits and property lines or by imaginary
extensions of roads.

Floterial District: A legislative district whose geographic boundaries overlap those of another
legislative district in the same house. The consequence is that the voters living in the
overlapping territory are entitled to vote twice, once in each district.
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Fracturing/Fragmentation: The splitting of an area where a minority group lives so that it
cannot form an effective majority in a district, for the purpose of minimizing the group's voting
strength.

Gerrymander: To draw districts in a way that gives one group or party an advantage over
another.

Geographic Information System (GIS): A computer-based method for the automation,
storage, manipulation, integration, analysis, display and dissemination of spatial data and related
attribute data in the form of maps.

Homogenous District: A voting district in which at least 90 percent of the population share a
common ethnic background.

Ideal District Population: A population measure equal to the total state population divided by
the total number of districts.

Majority-Minority Districts: A term used by the courts for seats where an ethnic minority
constitutes a majority of the population.

Metes & Bounds: A detailed description of district boundaries using specific geographic
features.

Method of Equal Proportions: A mathematical formula provided by federal statute to
reapportion congressional seats after each decennial census.

Multi-Member District: A district that elects two or more members to a legislative body.

Natural Boundaries (Visible Boundaries): District boundaries that are natural geographic
features.

One Person, One Vote: The constitutional standard established by the Supreme Court
mandating or directing that all legislative districts should be approximately equal in population.

Overall Range or Overall Deviation: For a redistricting plan, the difference in population
between the smallest and largest district, normally expressed as a percentage.

Packing: A term used when one group is consolidated into a small number of districts in a
districting plan. Drawing a minority-controlled district with an excessively high percentage of a
minority population "wastes" the additional people who could increase the minority population
of another district.

Phase I and Phase II: The programs run by the Census Bureau to collect boundary information
from state and local governments. Phase I allows states to suggest boundaries for census blocks.
Phase 11 lets states group blocks into precincts so the official census data will contain precinct
population totals.
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PL 94-171: The law passed in 1975 by Congress that requires the Census Bureau to furnish
state governments data by April 1 of the year after the census for use in redistricting. The law
requires that the bureau allow states to define the boundaries of the areas in which population
data is collected.

Plurality: A winning total in an election involving more than two candidates, where the winner
received less than a majority of the votes cast.

Population Projection: An approximation of the population of a geographic unit at a point in
the future based on specific assumptions regarding future demographic trends.

Reapportionment: The allocation of seats in a legislative body (such as Congress) among
established districts (such as states) where the district boundaries do not change but the number
of members per district does.

Redistricting (Districting): The drawing of new political district boundaries.

Retrogression: The drawing of a redistricting plan that reduces the chances for minority groups
to elect representatives of their choice.

Sampling: A statistical technique used to estimate the whole population based on a sample.
Proposed as a remedy for the undercount.

Single-Member District: A district that elects only one representative.

Standard Deviation: A statistical formula measuring variance from a norm.

Tabulation: The totaling and reporting of the census data.

Topologically Integrated Geographic Encoding and Referencing (TIGER): The
TIGER/Line files are a digital database of geographic features, such as roads, railroads, rivers,
lakes, political boundaries, census statistical boundaries, etc., covering the entire United States.
The database contains information about these features, such as their location in latitude and
longitude, the name, type of feature, address ranges for most streets, geographic relationship to
other features and other related information. TIGER was developed by the Census Bureau to
support the mapping and related geographic activities required by the decennial census and
sample survey programs.

Undercount: The estimated number of people who are not counted by the census.

Voting Age Population (VAP): The number of people over the age of 18.

Voting Rights Act of 1965: The federal law prohibiting discrimination in voting practices on
the basis of race or language group.
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Voting Tabulation District (VTD): The census geographic equivalent of an election precinct
created for the purpose of relating elections data to census data.
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Page 14 Page 16
1 And we - anyone who wanted a plan 1 where any group could put a plan -- suggest a plan
2 introduced as a bill had to go through Research & 2 to the CRC. And those plans were in play as well
3 Polling and have that plan processed. We would make 3 for the CRC's consideration.
4 the maps. We would run the statistics on the 4 Q. Did RPI create any plans for the CRC?
5 population and the percentage deviations, the 5 A. Yes.
6 partisan performance index, make sure that their 6 Q. How many?
7 map's not missing precincts. And so we were really 7 A. And those are all on the CRC website.
8 mechanics. We're not playing a political role. We 8 For — well, should we talk a lot about the
9 worked for everyone equally in honoring requests and 9 legislature or just stick to Congress?
10 answering questions along the way. 10 Q. Well, we were talking about CRC, is
11 Q. Okay. That's helpful. So can we skip 11 that -
12 ahead then to your work for the CRC. 12 A.  Yeah, they did legislature, Congress,
13 A. Okay. 13 public--
14 Q. Ithink that's page 5. 14 Q. Oh, okay. Let's stick to Congress. Thank
15 A.  OKkay. So initially we were going to work 15 you.
16 for the legislature, then the legislature passed a 16 A. Off the top of my head -- and this is all
17 law creating the CRC. 17 on the CRC website, let's see, A, B, C, D, E, F,
18 Q. Okay. 18 G-I think Research & Polling submitted mavbe
19 A. And so then the question was: Who's going 19 seven plans to the CRC for their consideration that
20 to staff the process for the CRC? And so the 20 we either drew or we saw on the portal in treating
21 logical group, government officials concluded, would 21 plans that we wanted to bring to the attention of the
0 be Research & Polline. So we entered into a 22 CRC for their consideration. And then the CRC
2.
23 memorandum of understanding with the Census and 23 was open to look at other plans that were on the
e e . . & . 24 portal for their consideration that we didn't
24 Redistricting Commiittee to staff their process. And 2 5 néées;aﬁif briﬁg e
25 during that time we would no longer staff the e -
Page 15 Page 17
1 process of legislature, because we couldn't have -- 1 It was quite a democratic process where
2 couldn't handle both at the same time. So we 2 anybody could submit a plan on the portal. So some
3 stopped work for the legislature and took on the 3 were submitted by us, some were submitted by the
4 staff role for the Citizen Redistricting Committee. 4 public.
5 Q. Okay. Sowhat did RPI do for CRC? 5 Q. Yeah.
6 A. The CRC was required to hold up to 12 6 A. Some were drawn by us, but we even showed
7 meetings around the state, get public input in two 7 some plans that weren't drawn by us just to show the
8 rounds: One, six or seven meetings on the front 8 commission members other ideas.
9 end, six or seven meetings on the back end where the 9 Q. Um-hmm. And was it plan H that actually
10 CRC traveled the state and got public input. In the 10 did come from a public organization?
11 first round, we showed the current plans that 11 A. Yes. Plan H came from -- was placed on
12 existed for the different House, Senate, and 12 the portal by another organization.
13 Congress and we asked people their input. What do 13 Q. Can you remind me what organization that
14 you think? What do you want the CRC to do? 14 was?
15 Their mission was to recommend at least 15 A. Center for Civic Policy.
16 three plans for House, Senate, and Congress to the 16 Q. So did RPI create the plan A?
17 legislature. And so Research & Polling basically 17 A. Yes.
18 staffed the process of these public meetings where 18 Q. And that was adopted by the CRC, correct?
19 we presented to the public what the current plans 19 A. That was one of them, yes. They adopted,
20 looked like. Then -- that was in August of 2021. 20 I think, three.
21 Then in September/October, there was a 21 Q. Okay. And plan H was another one that was
22 second round of CRC meetings where we presented 22 adopted, right?
23 ideas that we listened to the public and presented 23 A. A was one of the three plans that were
24 plans for the consideration of the CRC. The CRC 24 adopted, correct.
25 also accepted a lot of plans on their public portal 25 Q. And H-sorry. Isaid H.

5 (Pages 14 to 17)
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Page 22 Page 24
1 come to me. 1 Obama year and Barack Obama won nationally and in
2 Q. Okay. Ifit comes to you, let me know. 2 New Mexico.
3 In all of the three races that we're thinking of 3 Q. Beyond presidential -- beyond Barack Obama
4 here that were 20 points or greater, did a Democrat 4 winning, do you know how the Republicans did, like
5 win? 5 congressionally nationally?
6 A. Yes. 6 A. Nationally in 2008? They would have lost
7 Q.  So there were no races since 2012 in New 7 some seats, congressional seats. I don't know the
8 Mexico where a Republican candidate won by 20 points 8 number off the top of my head.
9 or more? 9 Q. What about 2018? Do you know the number
10 A. In races where there was a Democrat and a 10 off the top of your head?
11 Republican in the race, yes. 11 A. Idon't know the number off the top of my
12 Q. Okay. Of course. 12 head.
13 A.  Sometimes we have Libertarians or 13 Q. Do you know how Republicans did generally
14 write-ins and we just didn't include any of that, so 14 nationally in 2018?
15 yes. 15 A. 2018 was -- let's see. That was a midterm
16 Q. Okay. Well, so the only races that you 16 election. Democrats did well in 2018.
17 exclude from your partisan index are races where a 17 Q. And Republicans did poorly?
18 Democrat won, right? 18 A. Well, they did less well. They did -
19 A. Correct. o 19 yeah, Democrats did well.
20 . Q S(_) your pams.an index chioesn't rea.lly take 20 Q. Okay. What about the trend in the races
21 into <:.on51deratlon unique candidate considerations, 21 for 2022, the national trend? Have you caught up
22 doesit? 22 with that?
23 A ] thinkit does 23 A._Thenational trend in 2022, the
;;1 g ?N?e ‘;\; (izflse;:‘you say "unique candidate 24 Republicans were very hopeful it would be a
i 25 solid year, because it was a midterm election for
Joe
Page 23 Page 25
1 considerations," could you clarify what you mean by 1 Biden and oftentimes in midterm elections the party
2 that? Maybe I misunderstood that. 2 not in the White House gains. So I would say that the
3 Q. Well, and maybe I'm misunderstanding you, 3 Republicans were very disappointed in what
4 but it seems to me that it's based solely on 4 happened in the state -- the U.S. Senate. And they
5 statistics, but not on who the particular candidate 5 did take over in the House, but not by the kind of
6 was during a particular race - 6 margins they were hoping.
7 A. Thatis correct. 7 Q. So generally, has the political landscape
8 Q. - isthat correct? 8 of New Mexico changed much since 2012?
9 A. Thatis correct. It's based on the 9 A. New Mexico has generally trended more
10 election returns. 10 blue. It's a bit more of a polarization where in
11 Q. So the partisan index doesn't take into 11 some cities New Mexico's trended more blue and some
12 account what's going on nationally either, does it? 12 rural areas New Mexico's trended more red. You
13 A.  Only to the extent that some of the races 13 know, the polarization.
14 are, you know, federal races, like president and 14 Q. Um-hmm. Sowould you say Albuquerque has
15 U.S. Senate. And of course, federal issues that are 15 trended blue?
16 involved in presidential and senate races, but the 16 A. Albuquerque has trended more blue over
17 election returns are only for the State of New 17 time.
18 Mexico. 18 Q. Has it changed a lot since 2012?
19 Q. Do you study national election trends? 19 A. Itvaries. You know, you still have to
20 A. TIkeep up with it. 20 look at every year in a vacuum. Of course averages
21 Q. Do you know how Republicans did nationally 21 are great, partisan performance indexes are great,
22 in 2008? 22 but you still have trends that come and go. But
23 A. 2008 would be a presidential year. And 23 generally, Albuquerque -- I don't want to put a
24 that would be -- the Democrat won for president and 24 number on it, but it has trended more blue.
25 so what else can Isay? Yes, that was a Barack 25 Q. Okay. That's fair. What about the
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1 southeast corner of New Mexico? How has that 1 A. It may or may not affect the averages,
2 trended since 2012? 2 depending upon, you know, what the performance was
3 A. Ithink, as mentioned earlier, this is 3 of the individual candidates that year and so I'd
4 polarization in New Mexico as well as other places. 4 have to look deeper.
5 So I think that Southeast New Mexico continues to 5 Q. IfIuse the term "DPL" would you know
6 trend more red. 6 what that means?
7 Q. So what I'm wondering -- and hopefully you 7 A. DPI?
8 can explain this to me -- if you're using election 8 Q. Yes.
9 results from races, like from 2012 and 2014 that 9 A. D, asindog?
10 were, you know, two years -- I'm sorry, ten years 10 Q. Yes.
11 ago, and if those regions are trending differently, 11 A. Probably Democrat Performance Index,
12 is that going to affect the partisan index that vou 12 partisan index.
13 use? 13 Q. And what does that mean?
14 A.  Well, of course, that is what we use for 14 A. Iwould guess that it would be some sort
15 districting. That was the most recent available 15 of index that averaged election returns. People use
16 data at that time. At the time where redistricting 16 different words or different terms or acronyms. I'm
17 was done, the 2022 election had not occurred yet. 17 just — I don't know which one you're referring to,
18 So we used the most current information. I am a big 18 but that's —- if it's a Democratic Partisan Index,
19 believer in having lots of races and letting the 19 it would be an index of election returns, average of
20 vicissitudes of politics equalize themselves out. 20 particular races.
21 In any given year, in any given race 21 Q. Of how many votes went for the Democrats?
22 regionalism comes into play where a candidate lives 2 A T'msorry?
23 or doesn't live. So the more races you include, the 23 Q. Andis it measuring how many votes went
24 more you're going to equalize or flatten out any e e
25 particular oddities. In any given decade, there's 24 for the Democrats?
> 25 A.  Well, you're asking me about something
Page 27 Page 29
1 going to be years where Republicans do well, 1 that I'm not really sure what you're referring to.
2 Democrats do well. Something could change 2 Q. Okay, that's fair. Then, yeah, that's
3 tomorrow in Albugquerque and the Republicans could 3 fine. Ithought you would know what DPI meant from
4 fare better despite the way the trends are moving. So 4 your experience.
5 I'm a believer in broad-based information and I've 5 A. Yeah, I know it is Democratic Partisan
6 seen trends come and go. What's going to happen in 6 Index, which would give you the election return
7 2024?We don't know. Maybe it'll move back in a 7 average for both the Democrats and the Republicans.
8 different direction and so we have to be cautious 8 Q. Okay. Allright. So you mentioned
9 when it comes to that. 9 already a couple of cases in which you were - at
10 Q. Butisn'tit true that since 2012, 10 least one case in which you were qualified as an
11 Albuquerque, for example, has become more Democrat? 11 expert, but on page 4 of your report, you describe
12 A. Albuquerque has - as stated, yeah, it's 12 two of those cases. So I just wanted to talk a
13 more blue than it used to be, uh-huh. 13 little bit more about those. And the first you
14 Q. Okay. So by including a race such as 14 write about is the Jepsen case.
15 2012, which is ten years ago, in the partisan index, 15 A. Right.
16 that's going to make Albuquerque look more 16 Q. AndIdon't know if you were referring to
17 Republican than it actually is today, right? 17 this earlier. So can you tell me what opinions you
18 A. As to-- one would -- let's see, 2012. 18 rendered in the Jepsen case?
19 '18. So much of it would depend on which races were 19 A. I'mbasing this now on recollection.
20 in there, how many races there were. I just want 20 Q. Okay.
21 to -- 2020 is a Constitutional year. And sowe'd 21 A. So when it came to Congress, which you're
22 have to look a little deeper into how many races 22 sounding like you want me to focus more on than the
23 were included and whether it would really -- how 23 legislature.
24 much it would really affect the averages. 24 Q. Yeah.
25 Q. Okay. 25 A. So at2001 -- so the legislature and the
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1 governor were at an impasse, they kept on passing 1 judge in accomplishing the changes that the Supreme
2 and vetoing plans, so there was no congressional map 2 Court required of the district judge.
3 that was being critiqued or that passed the state 3 Q. Soin Jepsen, when you were hired as an
4 legislature and signed by the governor in 2001. And 4 expert, was it —- you're saying it was just for the
5 so the judge decided on his own that he was going to 5 legislature, generally?
6 adopt a congressional plan that was called the least 6 A. Again, this is a long time ago.
7 change plan, the plan that made the smallest 7 Q. Um-hmm.
8 boundary shifts to account for population changes 8 A. Being that I recall the judge, in both
9 and that the judge would choose the plan that 9 2001 and 2011, adopting a least-change plan, you
10 changed things the least. 10 know, that just adjusted the boundaries. In 2001, we
11 And if my memory holds, different parties 11 were adjusting the congressional boundaries based
12 suggested plans, but all of them were minor 12 on 1991. The judge said that 1991 was the last
13 variations because the judge had already said he was 13 expression of legislative and governor intent, so he
14 going to choose a plan that made the most minor of 14
15 boundary shifts. SoIdon't think it was that 13 for Congress. He was just going to make the most
16 contentious, different people submitted plans, and 16 minor of boundary adjustments. That happened in
17 the judge chose a least-change plan. 17 both the Jepsen and the Egolf cases where Congress
18 Q. And so what was your opinion that you 18 just -- to my recollection, was just less
19 rendered? 19 controversial because of the least-change plans that
20 A. Idon't recall even giving an opinion on 20 were submitted by the parties and the judge chose
21 that. Ithink - I think the different parties 21 the one he liked.
22 pitched their plans to the judge, my recollection. 22 Q. Okay. Soin Jepsen, did you offer any
23 Q. Okay. What services did you offer, then, 23 opinions about whether any of the maps were
24 in that case? 24 gerrymandered?
25 A. We, both in 2001 and particularly 25 A. For Congress, no.
Page 31 Page 33
1 in 2011 - well, we would simply process plans. We 1 Q. But for the legislature, you did.
2 were not forming opinions. On Congress, if someone 2 A. Idon't think that for Congress -- for the
3 wanted to submit a plan, we'd process it to make 3 legislature, no. We didn't look at whether they
4 sure they included their precincts and ran the 4 were gerrymandered.
5 statistics on it, but we didn't play a big role. 5 Q. What did you look at?
6 Q. Did you write an expert report for either 6 A. Wemay have testified about the merits of
7 Jepsen or Egolf? 7 the plans. So every attorney for all the different
8 A. If we did, it would have been on the 8 parties might, you know, ask some statistical
9 legislature, not on Congress, to my recollection. 9 question about, you know, population or something in
10 Q. So who were you hired by in the Jepsen 10 this plan versus that plan. So we were speaking to
11 case? 11 the merits of the plans, but I don't remember
12 A. Same situation as this. We were working 12 partisan gerrymandering being an issue. It was a
13 for the legislature. In 2001 and 2011, we processed 13 matter of different parties submitting a plan and
14 the plans during the sessions, just like we did this 14 people pitching their plan.
15 time and so we were there for staff support for the 15 Q. Okay. Was that the same in the Egolf
16 court case as well. 16 case?
17 Q. Well, in this case, you were hired by the 17 A. Yes.
18 defendants, correct? 18 Q. So you didn't render an opinion about
19 A.  Well, yeah. Iview it as just continuing 19 whether any of the maps were gerrymandered in the
20 our work for the legislature, yes. So it was the 20 Egolf case?
21 same capacity. Although, in 2011, the Supreme 21 A. Not to my recollection. You know, some
22 Court, on remand, suggested to the judge that we 22 race issues may have come up, but no.
23 assist him and all the parties agreed to that, 23 Q. Have you ever been excluded as a witness
24 Democrats, Republicans, Native Americans, Hispanic 24 in a case?
25 groups, they all agreed to allow us to assist the 25 A. No. Iassume I know what you mean by
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1 Q. Isityour opinion that competitiveness is 1 dilution, per se, but we do, you know, go over the
2 a desirable goal in a map? 2 election returns within those districts.
3 A.  Well, my personal philosophy is -- I'm not 3 Q. Sodid you see signs of vote dilution?
4 sure how relevant that is, but yeah, I think 4 A. I was not studying vote dilution, per se,
5 competitiveness is a good thing. 5 in this report. But, again, we do go over election
6 Q. Isit more desirable than keeping 6 returns as it relates to competitiveness.
7 communities of interest together? 7 Q. So youdon't have an opinion one way or
8 MS. SANCHEZ: Object to the form. 8 another if there's vote dilution existing in SB-1,
9 Foundation. 9 right?
10 Q. (By Ms. DiRago) I guess -- sorry. If you 10 A.  Well, when you say "vote dilution in
11 11 SB-1," do you mean in SB-1 or —
12 12 Q. Anywhere in SB-1.
13 13 A.  Well, we see within our numbers that
14 many factors that come into play in the drawing of 14 Republican performance drops in Senate District 2.
15 a map and some of them have tension with each 15 But, again, the crux of our work was more on
16 other. You know, do vou keep it population perfect 16 competitiveness.
17 to make sure you don't violate the Voting Rights 17 Q. Sodo you know if there's vote dilution
18 Act, compactness, contiguity, competitiveness, you 18 under SB-1 in District 22
19 19 A. Iknow that again, due to our work, that
20 20 the percent Republican performance dropped in CD2.
21 perfect map. So the map-drawer has to decide 21 Q. Sodo you think there's vote dilution in
22 which are their highest priorities compared to 9 D22
23 othe?‘s and try.f to .come up with a map that fits their 73 A No, I'm not —
24 particular objective. So I would say there's always 24 MS. SANCHEZ: Objection. Form and
25 a give-and-take on those matters. 25 foundation.
Page 39 Page 41
1 Q. Would you say the voters in the southeast 1 A. No, I'm not - well, I'm not speaking to
2 corner of New Mexico are a community of interest? 2 dilution, per se. I'm not getting into the legal
3 A. _The voters -- well, many of the voters, 3 issues about whether dilution goes to a point of
4 not all of them, but many of the voters in Southeast 4 entrenchment or whether it's sufficient or not to
5 New Mexico have a common outlook. And if one 5 affect the outcome of an election. I focused more
6 considered a conmon outlook a community of 6 on competitiveness.
7 interest -- communities of interest are in the eyes 7 Q. (By Ms. DiRago) Mr. Sanderoff, you do give
8 of the beholder. And so there is a common outlook 8 an expert opinion about entrenchment, though.
9 among some people in Southeastern New Mexico. 9 A. Yes, based on election returns.
10 And as to whether that's a community of interest is, 10 Q. So you looked only at election returns to
11 again, in the eyes of the beholder. 11 form your opinion on entrenchment?
12 Q. Are you aware that there are a lot of oil 12 A. Well, within our report, we, I think,
13 wells in the southeast corner of New Mexico? 13 restricted ourselves — I restricted myself to the
14 A, Yes. 14 actual endogenous races, the actual election returns
15 Q. Do alot of people who live in the 15 in the three congressional districts.
16 southeast corner of New Mexico work for the oil 16 Q. So to determine -- well, and let's say --
17 wells in some form? 17 so your expert report says that SB-1 does not
18 A. Yes. 18 entrench the Democratic Party in power. So that's
19 Q. Do you think that's why they might have 19 your ultimate conclusion of your report, correct?
20 similar outlooks, as you said? 20 A. Correct. And that's based on the election
21 MS. SANCHEZ: Object to the form. 21 returns.
22 A.  One of the reasons, yes. 22 Q. And do you still agree with that opinion
23 Q. (By Ms. DiRago) Did you look for signs of 23 today?
24 vote dilutionin SB-1? 24 A. Yes.
25 A. Inour report, my report —- not vote 25 Q. SoI'm sorry if you feel like I keep
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1 asking this, but I don't feel like I've gotten, 1 map to the current map?
2 like, a yes or no. In determining whether SB-1 does 2 A. Well, we were focused on the issue of
3 not entrench the Democratic Party in power, did you 3 competitiveness and whether or not the district, in
4 look for evidence of vote dilution? 4 its current form, under its current boundaries is
5 A. Tlooked at the election return and I saw 5 competitive or not. We were not focused on voter
6 that under the new district boundaries, the 6 dilution issues.
7 Democrat won the election by seven-tenths of 1 7 Q. Okay. So when you say the word
8 percentage point. And to me that would not be 8 "competitive," your definition is that -- well, let
9 consistent with entrenchment where entrenchment 9 me ask you. What is your definition of competitive?
10 would imply some sort of long-term outcome, 10 A. Well, in this context it would be two bits
11 political outcome that would be difficult to overturn. 11 of evidence that we used. One was the actual
12 My opinion, based on the election returns 12 election returns under the new district in which
13 of Gabe Vasquez winning by seven-tenths of 13 Vasquez won by seven-tenths of a point, which I
14 1 percent, that district -- the Democrats are not 14 deemed as a very close race. And then the second
15 entrenched in that district. It's a very 15 one was a Democratic Performance Index, which used
16 competitive race. The Republicans have a great 16 those same races that we've talked about already
17 chance of winning in the future election. 17 that showed that over the course of the years, the
18 Q. Ireally don't want to put words in your 18 average statewide Democrat gets 53 percent, the
19 mouth, but that sounds like, no, you did not look 19 average statewide Republican gets 47 percentage.
20 for evidence of vote dilution in forming that 20 So it was on those two data elements that
21 opinion; is that right? 21 I formed the conclusion, both using a partisan index
22 A. That's correct. 22 and using the Vasquez race itself. And soyes. So
23 Q. Okay. And so you say that SB-1 does not 23 it turned out that the actual election derived even
24 entrench the Democratic Party in power, because - I 24 a closer outcome than the performance index itself.
25 believe you said one reason at least is that it's 25 Q. Okay. Solthink what you said, like sort
Page 43 Page 45
1 very competitive, but I want to get this right. 1 of the second half of your answer, were you talking
2 Sorry. So strike that. 2 about the New York [sic] map as a whole when you
3 So your expert opinion that SB-1 does not 3 said - I think you said the 53-to-47 range?
4 entrench the Democratic Party in power is based, at 4 A. That would be within CD2.
5 least in part, on the fact that D2 [sic] is 5 Q. Is that the range that CD2 is right now?
6 competitive now under SB-1; is that right? 6 A. TIdon't know. Imean, the only thing I
7 A. Thatis correct. 7 looked at was the election return. We have not
8 Q. Allright. And for that opinion that SB-1 8 incorporated anything new. We're using all the data
9 does not entrench the Democratic Party in power, you 9 from the time of redistricting, plus the '22
10 adopted the Oxford English definition of 10 election returns.
11 "entrenched." Is that right? 11 Q. Okay. Do you know the partisan
12 A. Yes. 12 performance measure of the state as a whole?
13 Q. Okay. And under SB-1, the partisan 13 A. Under this index, I think it was 54.2.
14 performance measure of SD2 -- I'm sorry, CD2 is 14 Q. And that's at DPI?
15 53 percent Democrat and 47 percent Republican, 15 A. That's the - yes.
16 correct? 16 Q. And soif you could just explain. Soif
17 A. Correct. 17 the DPI is 54.2 percent, what does that mean
18 Q. What was the partisan performance measure 18 exactly?
19 of CD2 under the previous map? 19 A. It means thatif you take the average of
20 A. Tdon't recall off the top of my head. 20 all of the election returns for all of the races
21 Q. Did you look at that in order to write 21 from 2012 to 2020 that were run statewide and
22 this report? 22 exclude the three races a candidate won by more than
23 A. No. 23 20 percent points and average them all together, the
24 Q. So it wasn't important for your analysis 24 average statewide Democrat gets that number.
25 to see how the districts changed under the previous 25 Q. Okay. I put your report back up on the
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1 A. Yeah. I think based on the examples I was 1 the portal --
2 given and that I gave in the report, you know, that 2 A. No.
3 you know, holding aside partisan performance indexes 3 Q. --forthe CRC?
4 is nothing like looking at an actual -- the 4 A. Not that I recall. I think --not that I
5 endogenous races within a district and the fact 5 recall. Irecall speaking a lot about itin the
6  that -- and the reason I went back to 20 years was 6 public meetings, but I don't recall speaking to them
7 because the district boundaries didn't change much 7 about the map beforehand.
8  between 2001 and 2010, and then 2012 onward to 2020 8 Q. Did you speak to them about what - you
9 the boundaries stayed pretty much the same. And in 9 know, some of the designs that they made, why they
10 circumstances where you had a powerful incumbent, 10 made them, why they made those choices?
11 like Steve Pearce, he'd win by big margins. And 11 A. No. Ithink that they spoke of their
12 circumstances where twice he decided to run for 12 reasons in their meetings. And then once the
13 higher office and resigned his seat, the Democrats 13 commission considered that plan, I would bring it up
14 won. And so I therefore concluded that it's not a 14 in public meetings to just explain to people what
15 safe seat, it's not a guaranteed Republican seat. 15 the authors -- the description of the plan was, but
16 It's a seat where the Democrats have an opportunity. 16 I don’t remember any private conversations.
17 But at the same time I did say it's strong-leaning 17 . Q. H_ave you e\{er.been asked to spread apart
18 Republican. Ttis. Tt was strong-leaning 18 oil wells in a redistricting map before?
19 Republican, but the Democrats have a shot and they 19 A. No. .
20 proved it in two circumstances where the incumbent 20 . Q. . H?wz? you ever heard of that being a goal
2 stepped aside. 21 in redistricting?
PP
22 Q. Okay. Iknow we just took a break, but if §§ A ‘Have'I he“‘? of pe'opl'e t‘f‘lk:bout
23 you don't mind, I'm going to take just three minutes spreac'hng oil wells in redistricting? I
24 and come back and I think I might be able to end. ;45‘ %1 wells are pretty important
25 THE WITNESS: Great. ’ -
Page 63 Page 65
1 MS. DIRAGO: Okay. 1 in New Mexico, right?
2 THE VIDEOGRAPHER: We're going off the 2 A. Yes.
3 record. The time is 11:57. 3 Q. It's an important industry?
4 (Recess from 11:57 a.m. to 12:07 p.m.) 4 A. Yes.
5 THE VIDEOGRAPHER: We're back on the 5 Q. So does it make sense to split the oil
6 record. The time is 12:07. 6 wells among the districts?
7 Q. (By Ms. DiRago) Okay. So Mr. Sanderof, 7 MS. SANCHEZ: Object to the form.
8 do have a few more questions for you, but I am 8 A. Iguess -- I mean, it just depends on the
9 nearing the end. So that's good. So do you know 9 perspective of the author, whether you want to
10 who Mimi Stewart is? 10 concentrate all your power in one district or
11 A. Yes. 11 have two voices. I've seen a lot of people try
12 Q. Whois she? 12 different arguments of consolidating power or
13 A. President Pro Tem of the Senate. 13 having two voices and so...
14 Q. Oh, and I have a question: You mentioned 14 Q. (By Ms. DiRago) But you've never been
15 the CCP map quite a while ago. I think it was the 15 asked to do that before in any of the maps that
16 concept plan H; is that right? 16 you've created?
17 A. Correct. 17 A. No.
18 Q. Did you ever talk to anyone at the CCP 18 Q. Okay. Sol want to go back to Mimi
19 about that plan before or after they submitted it on 19 Stewart. Did you talk to her about SB-1 at all?
20 the portal? 20 MS. SANCHEZ: Object to the form and
21 A. Could you repeat your question? 21 assert the legislative privilege and the Legislative
22 Q. Yeah. So in reference to the concept plan 22 Council Service confidentiality in statutes that's
23 H, which I think you testified was submitted by the 23 been asserted in the pending motions. And I will
24 CCP, did you ever talk to anyone at the CCP about 24 instruct the witness not to answer to reveal any
25 that map around the time when they submitted it to 25 privileged or confidential communication with any
17 (Pages 62 to 65)

Trattel Court Reporting & Videography

505-830-0600

Electronically signed by Jan Wimberly (501-256-468-7066)

3b1ffd53-21563-463d-b485-88b1d38¢c8787




EXHIBIT 5

Republican Party of New Mexico, et al. v. Maggie Toulouse Oliver, et al. August 14, 2023
Justice Chavez D-506-CV-2022-00041
Page 1
STATE OF NEW MEXICO
COUNTY OF LEA

FIFTH JUDICIAL DISTRICT COURT

REPUBLICAN PARTY OF NEW MEXICO, DAVID
GALLEGOS, TIMOTHY JENNINGS, DINAH VARGAS,
MANUEL GONZALES, JR., BOBBY and DEANN
KIMBRO, and PEARL GARCIA,

Plaintiffs,
VS. CASE NO.: D-506-CV-2022-00041
MAGGIE TOULOUSE OLIVER in her official
capacity as New Mexico Secretary of State,
MICHELLE LUJAN GRISHAM in her official
capacity as Governor of New Mexico, HOWIE
MORALES in his official capacity as New
Mexico Lieutenant Governor and President
of the New Mexico Senate, MIMI STEWART in
her official capacity as President Pro
Tempore of the New Mexico Senate, and
JAVIER MARTINEZ in his official capacity
as Speaker of the New Mexico House of
Representatives,

Defendants.

VIDEO-RECORDED DEPOSITION OF
JUSTICE EDWARD L. CHAVEZ

August 14, 2023
9:34 a.m. Mountain Time

PURSUANT TO THE NEW MEXICO RULES OF CIVIL
PROCEDURE, this deposition was:
TAKEN BY: Carter B. Harrison, IV, Esq.

Attorney for the Plaintiffs

REPORTED BY: JO LANGSTON, RPR (Remote via Zoom)
New Mexico CCR #553
Trattel Court Reporting & Videography
609 12th Street, Northwest
Albuquerque, New Mexico 87102

Trattel Court Reporting & Videography
505-830-0600

Electronically signed by Jo Langston (501-073-948-4015) 1bed44fe-1dac-42b1-914a-818e0b9f3f01



EXHIBIT 5

Republican Party of New Mexico, et al. v. Maggie Toulouse Oliver, et al.

Justice Chavez

August 14, 2023
D-506-CV-2022-00041

Page 6 Page 8

1 Graduated in 1981. I went into - clerked for 1 it as much as possible. You can't eliminate it, but
2 Justice Dan Sosa, Jr., out of law school. Then went 2 I think you can minimize the risks of politicians
3 to work for Ed Casillas and his law firm, and after 3 deciding who the voters will be as opposed to the
4 that joined a couple of law school buddies, and we 4 voters deciding.
5 had a law firm, Torres, Louis & Chavez. 5
6 I then went to the University of New 6
7 Mexico, worked with Joe Goldberg, university 7
8 counsel's office. After that went and joined with 8
9 Bill Carpenter and practiced with Bill for probably 9

10 15 years. 10

11 And then in 19 —- no, 2003, I went on the 11

12 New Mexico Supreme Court and retired March 9th, 2018. 12

13 Since then, I've done volunteer work for all three 13

14 branches of government. And the best was Roadrunner 14

15  Food Bank. And that's it. 15

16 Q Okay. Tell me about your -- so obviously, 16

17 when you were on the Court, you wrote the court's 17

18 opinion in Maestas v. Hall, correct? 18

19 A Correct. 19

20 Q  Tell me more generally, before you became 20

21 chair of the CRC -- and when I say "CRC," I mean the 21

22 Citizen Redistricting Commission. 22

23 A Yes. 23

24 Q What kind of experience did you have with 24

25 redistricting? 25

Page 7 Page 9

1 A Well, the 2011 litigation was one area. 1 ‘What do you have in mind when you say that?
2 Before that, I chaired a committee along with Rod 2 A Well, they were not interested in
3 Kennedy, where we started to study the use of citizen 3 competitiveness, for example, in the sense that we
4 redistricting committees throughout the United 4 could not consider any data, partisan data during the
5 States. And we proposed legislation to the 5 drafting of the maps and the deliberations and the
6 legislature that would create such a committee. And 6 adoption of maps. And so that was one thing that
7 I testified quite a bit in favor of the legislation, 7 they definitely did not want us to consider, is
8 and -- but I was very happy that they adopted it. 8 whether or not we had reached partisan balance.
9 It's not an independent redistricting 9 In the end, we had to send it, and despite

10 commiittee, in the sense that we could only make 10 not looking at the information ourselves, to an

11 recommendations to the legislature. We were told 11 expert because we had to have the maps evaluated.

12 what the law was, what the interests of the 12 And the maps ultimately were evaluated by David

13 government were with respect to redistricting, what 13 Cottrell.

14 our criteria would have to be. And we had 14 Q Okay.

15 prohibitions as well, which I can go over. 15 A But that was an interesting exercise.

16 I was told to bring whatever documents I 16

17 thought were relevant, so I brought the act and the 17

18 rules. 18

19 Q Excellent. So at the time, did you - and 19

20 this is before, obviously, the CRC actually 20

21 existed - did you favor a - what I'll call a 21

22 mandatory redistricting commission? 22

23 A Definitely. Still do. 23

24 Q Okay. And basically why is that? 24

25 A Because I think you eliminate politics from 25
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1 ]! it. 1 anyway, they were adopted and they governed. They
2 Q ay. Now, obviously I've read the act, of 2 haven't changed much, slightly. But we had those
3 course, and I guess you can call them values that the 3 since 1991. It
4 legislature put forth in the act. But what kind of 4 courts weren't g n nit
5 goals and values did you bring to your chairmanship 5. became a habit again, which is not a good thing, to
6 ofthe CRC? 6 havethe courts be involved.
7 A Objectivity. 7 So I thought that now that it was actually
8 Q What does that mean? 8  written in law, the interests of the State with
9 A 1didn't have a partisan view. And [, 9 respect to redistricting are clearly stated. And
10 above all, wanted to have the public be able to 10 that was helpful.
11 testify about what their communities of interest 11 Q Isee.
12 were, because I would say that that's probably a 12 A And the fact that we were told to have so
13 dominating criteria, is communities of interest and 13 many meetings. We actually had more meetings than
14 keeping them together. But first you have to 14 what were recommended. That was useful. The
15 identify them. 15 drawback was we didn't really articulate a good way
16 And T think that frankly, because of my 16 to select members of the committee, because really
17 approach, which was unusual in the sense that I did 17 what we wanted, the intent was geographic
18 not put any limits on anybody's time to speak, 18 representation, and we didn't get that.
19 be‘cause I want‘ed ?h.e committee to hear fully .and 19 And we were criticized throughout the
20 fairly from all 1nd1Yl(.1uals, a.sk as many questions 20 process about the fact that we had - well, number
21 they had (‘)f tho‘se giving testm{o.ny S0 ‘that we could Pl one, we only had one fermale. We didn't have a Native
22 properly identify .the commun.ltlfl:s (.)f interest. 22 American on the committee. Everybody was pretty much
23 Q Do you believe that redistricting should be 23 Albuquerque, with the exception of Senator Sanchez.
24 nonpartisan? u N q ’ P ’
25 A Yes. who was just sogth of here. .
25 Q In your view, could that issue be resolved
Page 11 Page 13
1 Q So I don't have the clip here. I'm going 1 by better coordination among the appointing
2 to be characterizing something that you said in one 2 authorities?
3 of the earlier CRC meetings. But you said that one 3 A That could be, but we were so pressed for
4 of the things that disappointed you about past 4 time that that clearly didn't happen. I don't know
5 legislative redistricting processes — and I believe 5 if they made the effort to do it or not, but I think
6 you were referring to two processes where in fact the 6 it -- it was the first go-around.
7 legislature didn't pass a -- or didn't enact a map, 7 I think if we write another bill, we ought
8 but was the lack of public input. 8 to articulate, if we can, that it should involve
9 Do you recall making a statement like that, 9 somebody from each quadrant of the state and central
10 or do you recall what I'm talking about? 10 New Mexico. I don't know that you can specify that
11 A I'm sure I did, because I was trying to 11 you have to have a Native American, but they are
12 encourage the public to speak up. And, in fact, they 12 sovereign territory, so you could identify that
13 did. That first meeting, I'm glad I was in Costa 13 geographically as a member of a sovereign nation. I
14 Rica because had I been there, I think I might have 14 don't know. But I would try to be more specific.
15 been attacked. They were very upset about - I 15 And the bottom line is, if they allow this
16 proposed an ex parte rule and -- but they discovered 16 to continue in the future -- by "this," I mean the
17 why the rule would have been important once they went 17 redistricting committee -- it's going to start almost
18 to the legislature. 18 a year ahead of schedule. We started -- our first
19 Q That was going to be my next set of 19 meeting was in July. The first ‘we got of it
20 questions. So starting off, you obviously had the 20 that we were going to be authorized was basically.
21 act in front of you. Did you perceive any particular 21 April, is my memory.
22 strengths or weaknesses of the act? 22 And you had to organize. You had to select
23 A 1 thought the strength was -- we used to 23 committee members. You had to come up with a budget.
24 have guidelines. Ever since 1991 we had guidelines 24 You had to contract with people. It was really
25 in New Mexico that the Legislative Council Service -- 25 compressed. And to boot, the Census Bureau didn't
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1 A I'msorry. Ireally didn't understand the 1 much work did you put into your service on the CRC?
2 question. 2 A TIworked seven days a week and usually
3 BY MR. HARRISON: 3 started at 3:00 in the morning, would end 10:00,
4 Q That was a bad question. You felt that it 4 11:00 at night.
5 was the mandate of the CRC to produce fully legal 5 Q Throughout the period that the CRC was
6 maps that pass muster under federal law and state 6 active?
7 law, correct? 7 A Yeah. It took an enormous amount of time.
8 A Yes. 8 Q And what staff did the CRC have?
9 Q And then the portal that -- what's it 9 A Weused the State Ethics Commission staff.
10 called? Districtr? Is that right? 10 Really Sonny Haquani was the one who did our IT for
11 A Yes. 11 us, basically ran the meetings for us, the Zoom
12 Q Does it allow for -- when members of the 12 meetings.
13 public would draw maps, did it allow for district 13 Q So, I guess, realistically how many folks
14 splitting, or I'm sorry, precinct splitting? 14 did you have working with the CRC staff-wise?
15 A No. Ididn't design it, but that was a 15 A That might be a better question for Jeremy
16 criteria, that it would not allow that. I'm assuming 16 Farris. But Jeremy would have been involved to some
17 that the contractors did their job. 17 extent. They have a lawyer on staff that might have
18 Q I'm going to go through real fast kind of 18 contributed something initially until we got a lawyer
19 the thoroughness of the process. So my understanding 19 involved. Then Sonny and then Mike, who helped do
20 in Section 5 of the act, 5-A-2, that the CRC was 20 the minutes. That's four. And it wasn't for all the
21 required to have 12 meetings, six pre-map proposal, 21 time. Sonny and Mike were the ones that worked the
22 six post-map proposal; is that correct? 22 hardest. No. The most.
23 A Yes. 23 Q And that staff support consisted of stuff
24 Q  You guys in fact had 23 is that right? 24 like compiling the agenda and then the minutes; is
23 A Idon't think that the 23 are necessarily 25 thatcorrect?
Page 29
1 1 A Yes.
2 2 Q Did they keep - did the staff keep
3 3 minutes?
4 4 A Yes.
3 5 Q By which [ mean I know there were minutes.
6 6 A Yes.
7 7 Q Were they kept by staff?
8 8 A Yes. ButIwent through them myself.
9 9 Q Obviously, running the technical aspects of
10 10 the -- [ think all the meetings were at least
11 D .. Sure. And they were all OMA compliant, 11 available for participation virtually, correct?
12 correct, Open Meetings Act? 12 A Yes.
13 A Yes, yes. Well, I believe it -- somebody 13 Q Any other major functions that the staff
14 challenged us and said that our first meeting with 14 performed?
15 Princeton, they thought that I had maybe violated the 15 A Alot of coordination. Thad the idea,
16 Open Meetings Act. That was just to educate the 16 which it didn't work as well, probably because it
17 members. They were held public. But now after that, 17 wasn't advertised as well, but I wanted to have
18 we started to announce that we would have a meeting 18 satellite facilities so that people didn't have to
19 that would educate the members. 19 travel. For example, people from Silver City
20 Q Okay. 20 wouldn't have to travel to Las Cruces to provide
21 A That was important. You've got to know 21 public testimony.
22 what you're doing. 22 So we'd set up a venue in Silver City, I
23 Q Can you give me an idea -- I'll ask how 23 think at Western. We set up a venue at Eastern New
24 many hours, but if you have a qualitative explanation 24 Mexico University, so that they could show up there
25 as well. Outside of the meetings themselves, how 25 and testify. And so we contracted with somebody that
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1 the committee was pretty deeply concemed about? 1 we did that with a couple of plans.
2 A Right. We ultimately concluded that that 2 Q Sure. ButI guess not much, by which I
3 was a legislative function and wasn't our function. 3 mean you had a five-figure population decrease up in
4 And so as a result, we wrote a recommendation that it 4 the San Juan County region, the northwest region, a
5 be taken up by the legislature and gave them some 5 five-figure increase in population down in the
6 different ideas. 6 southeast. You would agree that the districts from
7 Q Sure. And I guess to be clear, though, am 7 the last decade wouldn't actually have to change all
8 I right that the real reason that it wasn't addressed 8 that much to maintain equal population.
9 was that it was logistically impossible, at least on 9 MR. BAKER: Objection to form.
10 the time frame that you guys had available to you? 10 A Well, my recollection is we adopted one --
11 A Thatalso. And the other question is 11 the first map we adopted - it may have been A. My
12 whether or not it would require legislation to 12 memory is that one did not dip much into the south.
13 accomplish that. 13 I can look it up if you want me to.
14 Q Because in your view, an inmate is in fact 14 BY MR. HARRISON:
15 aresident of their jail? 15 Q No. Ithink that's correct. Concept A was
16 MR. BAKER: Objection, form. 16 as much of a status quo map as possible.
17 A TI'mnot sure I agree with that. That's 17 A It was probably the closest to status quo.
18 fairly debatable. Let me put it that way. 18 And the H dipped in. It took, as I recall, Chavez
19 BY MR. HARRI SQN: 19 County and maybe Lincoln. And then the map that they
20 Q .Okay.. But is that the reason that 20 called E Revised also went into Lincoln County. We
21 legislation might be needfid to change. that construct? 21 put half of Mescalero on it because that's what they
22 A' It could be. It's 'JHSt 'somet!nng that 22 wanted. They testified that that's what their
23 .requlres a lot more l.)Olle discussion and a lot more 23 preference would be, to have two representatives.
24 input from the public. Iknow that there's plenty of .
25 information out there for the legislature to 24 Q Socan you.tel.l me what -- what 18 your
25 view on the redistricting value of preserving the
Page 35 Page 37
1 consider, but it probably should be delegated to a 1 core of existing districts?
2 seven-member committee. 2 A Continuity of representation. I think you
3 Q So moving on to Section 7-A-10, it says, To 3 have -- you have communities of interest. Do they
4 the extent feasible, the committee may seek to 4 have economic, social issues in common, things of
5 preserve the core of existing districts. 5 that nature, school districts? If you have
6 Tell me what -- I guess tell me. was there 6 continuity, I think it benefits the public, because
7 7 they know how to organize themselves so that they can
8 8 talk with their legislator or people from Congress.
9 9 And that's the idea. You try not to split cities,
10 10 you try not to split counties, because they tend to
11 3 11 have common interests.
12 really unigue. In the last census, I think our 12 I actually drew a map, because I kept
13 13 hearing about this urban/rural divide, which does
14 he population, some 14 exist, and I think I'd be a fool to suggest it
15 15 doesn't. And it had Bernalillo County, going through
16 16 Edgewood and then capturing Santa Fe. Put all the
17 17 city slickers together, with the exception of folks
18 18 from Edgewood, and keep everything else rural.
19 19 And now the folks who -- the cattle
20 20 industry, the acequias, the dairies, oil and gas
21 21 would have a way to organize themselves. Idid itin
22 22 a way that would try to keep everything whole, to the
23 23 extent you can. I don't think -- well, I'll let you
24 24 ask the questions.
25 25 Q Solguess what I'm trying to -- so the act
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1 says, again, may seek to preserve the core of 1 Q Okay. And Il read you the - The
2 existing districts. Obviously, all of these 2 committee shall not consider the voting address of
3 redistricting principles are going to be subject to 3 candidates or incumbents, except to avoid the pairing
4 each other, and they can limit each other. 4 of incumbents, unless necessary to conform to other
5 But you don't have any doubt that that is a 5 traditional redistricting principles.
6 worthwhile redistricting principle, again, subject to 6 A Yeah. Ithink that's what I told the
7 countervailing interests, but that should be pursued 7 legislature. Had I had the time and interest, I
8 to the extent possible. 8 would have said, Okay, who's paired? Now, can L, in
9 MR. BAKER: Objection to form. 9 my imagination, working with the maps, which is not
10 A Yeah. And I think we made that effort. 10 easy - it's very time-consuming when you're a
11 BY MR. HARRISON: 11 novice — could I have somehow avoided that split
12 Q And to clean up that question alittle bit. 12 without destroying a community of interest.
13 Preservation of the core of existing districts is in 13 Q SoamI correct that your resolution of
14 and of itself a worthwhile and positive value in 14 this was that the committee allowed the stars with
15 restricting. 15 the incumbent addresses to be on the maps; is that
16 A In my opinion, yes. 16 correct?
17 Q An'd do you think that opinion was shared by 17 A My recollection is that when we went to
18 the commitiee? L . 18 vote on maps, we knew who was paired, by the number,
19 MR. .BAKER: Obj eC.UOI}’ foundation. 19 not names. We had numbers of who was paired. That
20 A Ithinkso. The majority voted for Map A. 20 would probably be -- you could find that in the
21 BY MR. HARRISON: 21 meetings. And I'm sure Brian Sanderoff reported that
22 22 information to us. That's my recollection. I would
2 23 have really prepared better had I known what all you
;;1 24 were interested in.
""" 25 Q Do you recall seeing, I guess, significant
Page 39 Page 41
1 1 effort or prioritization being given by the other
2 2 members of the committee in the avoidance of
3 3 incumbent pairing?
4 4 MR. BAKER: Objection, foundation.
3 5 A My recollection is that somebody did raise
6 6 issues about some pairings. I don't remember
7 broblems. 7 specifically. It may have been Lisa Curtis.
8 Q Somebody else being the legislature? 8 BY MR. HARRISON:
9 A No. The members of the committee. 9 Q And then would you agree that this issue,
10 Q Okay. 10 the incumbent pairing issue, was one of the bigger
11 A Everybody had a right to draw maps if they 11 controversies that the CRC faced, at least in the
12 wanted to draw maps. They could go to Brian 12 media?
13 Sanderoff and meet with him and his team and ask them 13 A Idon't remember facing that in the media.
14 to consider certain criteria and draw a map that 14 I remember that the Senate was upset about it.
15 followed that criteria. 15 Q Okay. So the legislature expressed a
16 So if you saw that incumbents were paired, 16 discontent with that aspect?
17 you could say, is there a way that we can do this 17 A They did.
18 without subordinating other redistricting principles. 18 Q Okay. And then I guess my question is, so
19 And if you could, then you should. I think that's 19 am | correct that a congressperson doesn't actually
20 the way the rule read. 20 have to live in their district, they just have to
21 And that's where I admitted that had T had 21 live in the state, right?
22 more time and interest, I might have looked at that 22 A Correct, as I recall.
23 and at least looked at it and said, Here's why I 23 Q So does the avoidance of pairing incumbents
24 couldn't do that. Here's why I could not avoid 24 play any role in the fashioning of a congressional
25 pairing you. 25 map?
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1 A No. 1 A Right.
2 2 Q  --district, correct?
3 3 A Correct.
4 4 QQ  And I think you further noted that to have
3 5 a, quote, unquote, effective majority, a native
6 6 district would have to be around 60 percent, given
7 7 what I assume is voter turnout data among those
8 8 populations?
9 did Wt 9 MR. BAKER: Objection to form.
10 Q And the last here is, Section 7-C-1, quote, 10 A That is what I recall, 60 percent.
11 The committee shall not use, rely upon or reference 11 BY MR. HARRISON:
12 partisan data, such as voting history or party 12 Q And so that just wasn't possible.
13 registration data, provided that voting history and 13 A That's true.
14 elections may be considered to ensure the district 14 Q And then with the -- what [ understood a
15 plan complies with applicable federal law. 15 little less was on the Hispanic side. Obviously, we
16 So I assume this referred -- when they talk 16 do have a Inaj()rity Hjspanic district. Can you
17 about applicable federal law, I assume this refers to 17 explain to me why the VRA wouldn't require the
18 the VRA Section 2 standard about whether a racial 18 drawing of a majority Hispanic district?
19 minority is, quote, unquote, politically cohesive 19 A Do you think they're cohesive?
20 and/or whether the majority votes as a block? 20 Q AndI wanted to be fair. So I'm going to
21 MR. BAKER: Objection, form and foundation. 21 quote the footnote that I think addresses this. I
22 A Yeah. The Gingles factors, yeah. 22 didn't want you to think that I was sandbagging you.
23 BY MR. HARRISON: 23 So, quote -- this is from your report. This is one
24 Q.. Okay. Do you read that section of the 24 of the two footnotes, I think, that you were
25 Redistricting Act as allowing any other consideration 25 referring to. The first addressed natives, and the
Page 43 Page 45
1 1 second I'm going to quote here.
2 2 Likewise, while narrow Hispanic VAP
3 3 congressional districts contained in several of the
4 4 plans, the size of the districts requires the
5 THE WITNESS: Court reporter, did I make a 5 southeastern portion of the New Mexico be combined
6 mistake there, or were you able to get it? 6 with other parts of the state. I did copy and paste
7 COURT REPORTER: I heard you. 7 that. Can you tell me what that means?
8 THE WITNESS: Okay. Sorry about that. 8 A I'mnot sure you can prove cohesiveness.
9 BY MR. HARRISON: 9 Q Okay. Sothe VRA wouldn't be implicated
10 Q The CRC did not subject the congressional 10 just because the Hispanic population of New Mexico
11 maps to a VRA analysis; is that correct? 11 isn't sufficiently distinct from the way New Mexicans
12 A No, we did not. 12 in general vote?
13 Q Can you explain why? 13 MR. BAKER: Objection, form and foundation.
14 A Not necessary. You don't -- I don't think 14 A T'mnot sure you could fairly conclude that
15 you had a - I think I put something in a footnote 15 all Hispanics vote a particular way. And that's
16 about that, because it was not anything we ever 16 becoming less and less true actually.
17 discussed. But the idea is, would you meet the 17 BY MR. HARRISON:
18 criteria anyway. 18 Q Sure. Okay.
19 Q Sure. And so for - 19 A So that the white voters could not overcome
20 A The population size is so large for each 20 other their vote or a representative of their choice.
21 district that it would be hard to satisfy the 21 I don't think anybody has even argued that you need
22 criteria. 22 to satisfy VRA for either -- any of the districts,
23 Q Isee. Sofor natives, let's talk natives 23 congressional districts.
24 specifically, you just couldn't draw a majority 24 Q Okay. So the fact that CD-2, both
25 native - 25 previously and now, is a majority Hispanic district
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1 legislature, then their services would end. 1 Q Okay. And when you say that Research &
2 Q Explainto me, they were prohibited from 2 Polling would assist with the drawing of maps, you
3 talking to any legislators during the period where 3 would - obviously, any member of the public or
4 the CRC was doing its work? 4 member of the committee could go onto Districtr and
5 A Correct. 5 draw their own maps for congressional, House or
6 Q Prohibited by what? 6 Senate, correct?
7 A By the contract. 7 A Correct.
8 Q Okay_ And this contract was -- this was a 8 Q But Research & POlllIlg could provide away
9 Research & Polling contract with the legislature that 9 that -- you could describe qualitatively what you
10 was kind of effectively assigned over or they were 10 wanted to do, and Research & Polling would handle the
11 loaned out to you on a legislative contract? 11 draftsmanship for the person making that request?
12 A They were paid by Raul's outfit. Is that 12 A Correct.
13 the Legislative Council Service? 13 Q Was Research & Polling made available to
14 Q Okay. Burciaga? 14 the public to do that or just the members of the
15 A Yes. 15 committee?
16 Q Okay. 16 A Just to the members of the committee. But
17 A But, yeah, it should be — in the first 17 they were at the — they were at the meetings with
18 meeting we had, the committee approved the agreement, 18 the public, and so they heard public testimony. And
19 and the agreement was, they don't get to talk to 19 I remen}ber hea‘ring public testimony and, at the
20 legislators, that they're — they are exclusively 20 conclusion, saying, Now, Research & Polling, here's
21 ours. 21 what I've got. Theard the public. Will you go draw
» Q And what services did Research & Polling 22 a map based on the critef‘ia I'have just articulated.
73 provide to the CRC? 23 And any other r.nen.lbef', if you've got -- want to
24 A They drew maps for us, and they attended ;45‘ exprsess sor(;l.e:ictrl':t(;nz; :;lghltl;ere n;)lw, feell:'rei:oddo
25 every meeting with the public, and they educated the $0- So e AIC that. ik Lmay have submitte
Page 55 Page 57
1 public about the maps, explained the maps to the 1 something to them in writing.
2 public and to us. If any one of us wanted to give 2 Yeah. They're a lot better at drawing maps
3 them criteria to draw maps, they would then have the 3 than I am. They could have probably drawn the maps
4 responsibility of drawing a map following the 4 that I came up with in one-tenth the time.
5 criteria we gave them. It's, Iimagine, the same 5 Q So Concept E, which was the Justice Chavez
6 thing they do for the legislature. 6 compromise map, was kind of its tagline.
7 And, again, every member was at liberty to 7 A Yeah, it was. But that was -- that
8 meet with Research & Polling and talk about maps. I 8 actually, I think, was Research & Polling maybe.
9 know I did. And Iknow I drew maps and I sent them 9 Q Okay. That was going to be my question.
10 their way, and they might have a suggestion, you need 10 A And then I modified it to accommodate the
11 to squeeze -- you're not quite equal. 11 Mescaleros, and I think that was it.
12 Q So Districtr was a Tufts University 12 Q  So, again, I assumed you were the -
13 project? 13 Concept E was your brainchild, but you said Research
14 A That's my recollection, yes. 14 & Polling drafted it, correct?
15 Q And Research & Polling obviously didn't 15 A Right.
16 have any direct involvement with Districtr. 16 Q Do you remember what inputs you gave
17 A Ithink they had to give them the data. 17 Research & Polling?
18 Once we got the census data, I think they may have -- 18 A AsIsit here, no. But I think -- I might
19 whatever their files are, they would have transferred 19 be able to find that. I don't know.
20 it to Districtr, so that when the public drew maps, 20 Q Would that be written somewhere?
21 they would be using correct data. 21 A It may have been stated verbally at a
22 Q Okay. Research & Polling would have to 22 meeting.
23 give New Mexico's data to Districtr? 23 Q Okay. So you would have said on the record
24 A I'mpretty sure they did. You'd have to 24 it Research -- by the next meeting, it Research &
25 check with Brian on that. 25 Polling can prepare me a map that --
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1 A Right. 1 after this last election. That would be more
2 Q -X Y, 2? 2
3 A  Yeah. 3
4 Q Andis your understanding, in general, that 4
5 was how Research & Polling assisted members of the 5
6 committee with map drawing, was that the request was 6
7 made orally at a committee meeting? i
8 MR. BAKER: Objection, foundation. 8  There's alink for it. You can go listen to the
9 A No. It could be privately. They could go 9
10 meet with Research & Polling and learn all they could 10
11 and offer criteria. 11
12 BY MR. HARRISON: 12
13 Q And we say "criteria." We're not talking 13
14 about what I'll call vague stuff like the Section 7 14
15 traditional redistricting principles. We'd be 15 Q Okay. Are you familiar with the Center for
16 talking like, Draw me a map that keeps Chaves and Lea 16 Civic Policy?
17 together, and over in the -- you know, puts counties 17 A Sounds familiar.
18 X and Y together in the other side of the state, 18 Q Sometimes abbreviated CCP.
19 et cetera? 19 A Yeah
20 A Yeah. That's pretty much it. The 20 Q They were the progenitor of the Concept H,
21 International District is a great example. I think 21 the, quote, unquote, people's map.
22 they had two representatives, and I said just one. I 22 A Ah, okay.
23 want a map with one. I want the International 23 MR. BAKER: Objection, form.
24 District to have their own representation, because it 24 BY MR. HARRISON:
25 seemed obvious that they felt like they were being 25 Q You remember?
Page 59 Page 61
1 ignored. They had two, but they were being ignored. 1 A Center for Civic Policy, yeah.
2 Q Isee. 2 Q Okay. Did you observe that being a — so
3 3 am I correct the witnesses would come in and identify
4 4 themselves as being maybe not on behalf of but they
5 5 would mention the CCP?
[§ 6 A They would mention the people's map. They
7 7 had a lot of testimony about that throughout the
8 8 state.
9 9 0.you would say that was a
10 10 visible -- Il  campaign?
11 11 MR. BAKER:. Obiection to form and
12 12
13 13
14 14
15 13
16 16
17 17
18 18
19 19
20 20 Q I'm not impugning it. Ijust mean you -
21 21 sometimes as you sit there --
22 22 A (Indiscernible) people did.
23 23 Q... I mean, as you sat there as a committee
24 24 member, you saw that this was an organized -
25 25 A Yeah.
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1 1 Chaves County together, is my memory. They didn't
2 2 splitit. But they put it in the first congressional
3 3 district, is what I remember.
4 4 But it could very well be. Idon't
b) 5 remember them making a big deal about the South
6 6 Valley.
7 7 Q Okay.
8 8 A Itis in the map, though, right?
9 9 Q Itis. I guessit strikes me as unusual
10 10 that someone would -- that anyone would feel
11 11 passionately about dividing up the southeastern
12 12 portion of the state.
13 trying to do other stuff, so I -- am I right that 13 MR. BAKER: Objection, form. Is that a
14 they would wear distinctive like yellow T-shirts, 14 question?
15 something like that? 15 BY MR. HARRISON:
16 A That's my memory, is there was something 16 Q Ar ¢ you aw'ale.t}‘lat's a criticism, that the
17 distinctive. You knew that they were together. 17 so-called oil patch is divided up three ways?
18 Q Okay. Would you say that the CCP and the 18 A Oh, I'saw that. Thadn't studied —- I
19 people's map had the most visibly organized, I'll use 19 had'n't studied the map tha't Yvas ultimately adopted
20 the word again, campaign that you saw during your 20 until a few days ago. And 1t‘15. I'mean, you no
21 fime on the CRC? 21 longer have Chaves County in there. Y0|.1 no longer
0 MR. BAKER: Objection, form. 22 l}ave -- well, you do ha've. You have Precmcf 104,
73 A That was probably the most consistent 23 h?{e 7 1 votes that stay in the second congressional
. . . 24 district.
24 discussion we had, so much so that I remember in one 55 And then Lea County seemed to be split at
25 of the public meetings with Robert Aragon, with the
Page 63 Page 65
1 Republican Party, I asked him if he would like for us 1 Hobbs. Chaves County largely between one and three.
2 to move the adoption of the people's map so that they 2 But that wasn't the people's map, was it?
3 would have an opportunity to address it in 3 Q No. Iagree with you. Ithink your
4 Farmington, because he said, We're going to have maps 4 recollection is correct. And so I -1 guess I - so
5 for you in Farmington. 5 you interpreted the CCP testimony as being highly
6 And I said, Well, do you have any comments 6 geared toward how to draw the boundaries in the
7 about this map? He said, Not at this time. I said, 7 southeastern portion of the state and, in particular,
8 ‘Would you like for us to pass it so that you will 8 to keep Chaves and Lea County together in a single
9 have that opportunity? He said, Yes. Which I 9 congressional district?
10 thought was a good idea. But they did not have maps 10 MR. BAKER: Objection, form and foundation.
11 in Farmington. 11 A Yeah. My interpretation and the reason I
12 Q  So one of the hallmarks of what I'll call 12 supported their map is because they kept Chaves
13 the CCP testimony was this idea of putting the South 13 County all together. But they wanted representation.
14 Valley into the southern congressional district. Do 14 Their biggest complaint was they were not being
15 you agree with that? 15 listened to. And they were pretty persuasive in that
16 A You know what? Idon't remember that being 16 regard, that they did not have a congressional
17 the case. I think ultimately it ended up that way, 17 representative who really cared about them.
18 but I don't remember them really pushing that idea. 18 And so they did not mess with that
19 ‘What I remember is they were really focused on the 19 geographic boundary. They did not split those
20 southeastern part of the state. 20 communities of interest. Ezzell -- Representative
21 Q Okay. Explain that to me. 21 Ezzell was very good about that. She apparently
22 A Wehad a lot of testimony in the 22 had -- in her district, she said she had most of
23 southeastern part of the state about the 23 Roswell and didn't reach as far as Lake Arthur, is my
24 Congressional District 2 map. And I remember that 24 recollection, which she pretty much verified that
25 they did go down into Chaves County. They kept 25 that is a community of interest.
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1 And they - they left it intact, so I 1
2 didn't think that they were destroying the primary 2
3 principles of, you know, try to keep things pretty 3
4 much status quo. But communities of interest I think 4
5 dominate that. In my mind, that's the most important 5
6 thing. Iunderstand you have to have continuity 6 MR. BAKER: Can we take a five-minute
7 and -- 7 break?
8 BY MR. HARRISON: 8 MR. HARRISON: Yeah.
9 Q Sure. 9 VIDEOGRAPHER: The time is 11:02 a.m. We
10 A But that's only for purposes so people 10 are going off the record.
11 don't have to travel so far for their 11 (Recess from 11:02 a.m. until 11:10 a.m.)
12 representatives. That's not true with - I don't 12 VIDEOGRAPHER: The time is 11:10 a.m. We
13 think that really applies to congressional districts. 13 are back on the record.
14 They're going to have to travel. 14 BY MR. HARRISON:
15 15 Q Sowhile I have you kind of thinking about
16 16 this topic, I'l go ahead and ask you. So you said
17 17 you looked at the final SB 1, the enacted
18 18 congressional map just recently?
19 19 A Right, yeah.
20 20 Q And you view it as doing something
21 21 different with the southeastern part of the state
22 22 than what Concept H, the people's map, did.
23 23 A Yeah
24 24 Q And I'm not asking you to opine on whether
25 25 it's good or bad, but the legislature took a

Page 67 Page 69

1 different view of what the community of interest down
2 there is than from what the people's map embodied.

3 Do you agree with that?

4 MR. BAKER: Objection to form and

5 foundation.

6 A Idon't know that I can agree with that.

7 BY MR. HARRISON:

8 Q Okay. Why not?

9 A Because I don't think they articulated that

10 as a basis for the decision. The only thing I'm

11 aware of is they said they wanted to improve

12 competitiveness, which has never been a criteria in

13 New Mexico.

14 Q Okay. Sol guess then, to put it

15 differently, there was an idea of what the community
said, 18 g1 16 of interest in the southeastern part of the state is.
Mexico wouldn't live. Which is 17 It was embodied in the people's map, Concept H, and

18 not reflected in the enacted SB 1 map. Would you
19 agree with that?

20 A Yeah.
21 MR. BAKER: Objection, form and foundation.
22 A The map is different. The only thing that

23 might be the same with regard to Chaves County is the
24 boot or the heel, whatever you want to call it.
25 BY MR. HARRISON:
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1 Q You're talking about the -- it's a -- 1 were skeptical, would look at the vote on the first
2 A Chaves County has this strange -- on the 2 map and see that — I think it was the Democrats
3 lower left-hand side, that's I think Precinct 104. 3 voted against, and on the people's map the
4 That's what they left for the CD-2 candidates, is 4 Republicans voted against. If you wanted to be
5 the -- I think it's a total of like 97 votes. 5 skeptical, you would say, well, that was partisan. I
6 Q Isee. Soatthe first meeting, I'm going 6 don't think that's true.
7 to read you a quote that you gave off the cuft at 7 Q Okay. And that's just the final vote.
8 your first meeting in response to a question about 8 A Yeah, just as the final vote. But they had
9 whether the committee could be nonpartisan. And you 9 open discussions about what they were doing, why they
10 said, quote, This is a balanced committee, 10 were voting. I think even my map drew a dissent,
11 Republicans, Democrats and decline-to-state 11 which is fine.
12 individuals, and they'd each pledged to work together 12 Q Itdid. Iactually had a question about
13 in a nonpartisan fashion. And I believe in people 13 that. The CRC -1 just noticed this today. The CRC
14 and I believe in their desire to be effective, and my 14 lists the no vote, the single no vote as being
15 assurance to you is that if we follow our process, we 15 Joaquin Sanchez, who was one of the Ethics Commission
16 are going to succeed in being nonpartisan. Is 16 appointees. s that correct?
17 that -- 17 A Yeah, that's correct, yeah. A wonderful
18 A That sounds like something I would say, 18 teacher. He's a teacher.
19 becau.se I do believe in people and their desire to be 19 Q  So throughout the legislative — the
20 effective. . . 20 discussion at the legislature on SB 1, that was
21 QDo you think the committee succeeded? 21 misattributed to Lisa Curtis, I don't know why, as
22 A Yes, I do. . 22 being the sole no vote. And so I was surprised to
23 Q  Okay. One of the -- I mean, some obviously 23 see that. What was Mr. Sanchez's opposition to the
24 we've already discussed. But in kind of broad ppo
25 strokes, what steps were taken by the committee, by A Coneept E map?
? ’ 25 A Tdon'trecall. If he commented on it, it
Page 71 Page 73
1 you and by the committee, to be assiduously 1 would be in the meetings.
2 nonpartisan? 2 Q And then what factors --
3 A Everything was done in the open. All of 3 A By the way, now that I -- I did talk to
4 our discussion regarding maps took place in the open. 4 Joaquin specifically about going on Spanish radio,
5 All of our votes, whatever we articulated, our basis 5 because he speaks very beautiful Spanish. I could do
6 for our votes, took place in open meetings. 6 it, but I thought he'd be ideal, but he declined.
7 Q Soitkind of -- I've expressed, I think, a 7 Q And that was before the committee decided
8 couple of times today like surprise at how true that 8 to have you be the spokesman?
9 has seemed to be, that everything that the CRC did 9 A Right.
10 happened at these meetings. And it sounds like that 10 Q What do you think the reasons for the
11 was an intentional feature of the CRC? 11 opposition, the no votes to Concept A were?
12 A Yes. 12 MR. BAKER: Objection, foundation.
13 Q And you're not aware that - you've already 13 A That would be on the tape.
14 said that you didn't, but you're not aware that some 14 BY MR. HARRISON:
15 members would meet separately from the group to 15
16 discuss maps or the work of the CRC? 16
17 A I'mnot aware of any. 17
18 Q Did you - and this is a bit of an awkward 18
19 question, but did you observe any acts of 19
20 partisanship or any acts that you thought could 20
21 reasonably appear to be partisan from any of the CRC 21
22 members or staff during the period where the CRC was 22
23 active? 23
24 A Iwould say not me. Idon't think that 24
25 they acted partisan. People would look at that, who 23
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1 1 map, what -- can you describe for me how that
2 2 information was -- how the distillation I see in your
3 3 report was arrived upon by the committee?
4 4 A My recollection is the first meeting in
3 5 Santa Fe we set forth what we wanted the data to
6 6 reflect. That was just strictly the data, not the
7 7 partisan analysis. And that would be on the record.
8 8 But it's basically demographic data. You want to
9 9 know the population so that you can make sure that
10 10 you don't deviate too much.
11 11 It was demographic information that was
12 12 pretty routine with prior maps drawn by Research &
13 13 Polling, except that we were not asking for partisan
14 14 data. We were not asking for performance measures or
15 15 registrations for Democrats, Republicans, others,
16 16
17 17
18 18
19 19
20, 20
21 21
22 Q Was that a deliberate decision? 22
23 A No. I wouldn't say that we said we're only 23
24 going to adopt three, but we wanted to do our job, 24
25 and we thought if we filtered that for the 25
Page 75
1 legislature, that that might maximize the opportunity 1
2 that the legislature would adopt one of them. And my 2
3 recollection is there were three motions, and then 3
4 nobody else had a motion for any other maps. That's 4
5 my recollection. 5 Q And was it - at the first meeting, you
6 Q With the congressional specifically? 6 mentioned that you had someone in mind, but then
7 A With all three. And toward the end, we 7 didn't name a name, to conduct this back-end
8 still had issues with the Native American area, 8 analysis. Was that always Dr. Cottrell?
9 because we were hoping that we could get their full 9 A No. No. I--No. I'm not going to
10 input. And I don't remember why we couldn't quite 10 remember the names, but they were busy. They were
11 get there, but we did. But we still went ahead and 11 doing redistricting in other states.
12 adopted maps because we had a deadline. 12 Q Okay.
13 My memory, which has faded, so I can't tell 13 A But he was highly recommended by whoever we
14 you precisely what was said or how it was done, but I 14 vested with.
15 can tell you that it's on videotape. 15 Q Somy recollection is that, as you know or
16 Q So you're obviously aware the congressional 16 as you alluded to earlier, the committee stripped you
17 maps have a uniquely strict equal population 17 of a little bit of authority to enter into contracts
18 requirement, correct? 18 for legal services.
19 A Yes. Itried to keep that at zero. 19 A Correct.
20 Q And are you confident that all three of the 20 Q But you retained full authority to go out
21 approved concepts satisfied the equal population 21 and contract for most other services, correct?
22 requirements? 22 A For everything else, as far as I was
23 A Yes. 23 concerned.
24 Q And so where the act requires that you 24 Q Including the anti-gerrymandering
25 provide, quote, written evaluations of each adopted 25 consultant?
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1 little booklet by the Princeton gerrymandering 1 A TI'msorry. Ididn't--
2 project that identified those as good measuring tools 2 Q That was a horrible question. Did you do
3 for partisan fairness. And so we gave him that. 3 anything else, other than hiring Dr. Cottrell, to
4 But we did use the word "including," 4 fulfill the statutory mandate that you comment on or
5 because it's their expertise. If they have other 5 you give a measure of the partisan fairness of each
6 criteria that they wanted to look at, I suppose they 6 proposed concept?
7 could. My recollection is he did. I think he looked 7 A All Idid was with Dr. Cottrell. Thaven't
8 at symmetry, asymmetry. 8 looked at -- well, there's data now, not on our maps,
9 BY MR. HARRISON: 9 but there's data on the existing map.
10 Q Okay. And soI guess to give you another 10 Q Are you aware that at the time that Concept
11 idea of kind of what I'm looking for, so he -- 11 H, the people's map, was approved, The Journal
12 Dr. Cottrell ran, I believe, a thousand simulations 12 editorial board wrote an editorial essentially
13 of each map. 13 opining that they felt the Concept H was motivated by
14 A That's my memory. 14 partisan intent?
15 Q You could do any number, right, 5,000, a 15 MR. BAKER: Objection, form and foundation.
16 million? Did you have any particular opinion on what 16 A Did they really?
17 number of simulations should be run? 17 BY MR. HARRISON:
18 A No. Irelied on his expertise. 18 Q Theydid. I'm just asking --
19 Q Okay. And so you selected Dr. Cottrell 19 A Idon't even remember them being critical.
20 then based on sort of gathering qualitative feedback 20 I think they were critical of the people who proposed
21 that he was a knowledgeable expert who is good at 21 the map.
22 what he does. 22 Q They were, yeah.
23 A Yes. 23 A But, you know, that's The Journal. They do
24 Q Okay. And do you happen to know, who all 24 write editorials. Ido read some of them. But who
25 did you talk to that you got that feedback on 25 cares? Imean, that's the truth. They're entitled
Page 83 Page 85
1 Dr. Cottrell about? 1 to their opinion. That map was evaluated by
2 A Idon't have a memory of who all I talked 2 Dr. Cottrell. And my memory is that he thought that
3 to. 3 it satisfied the criteria, which, yeah, I was happy
4 Q Okay. 4 about that, because I had to think, well, what
5 A Yeah. Idon't want to guess. But, you 5 happens if one of our maps is bad? What am I going
6 know, I talked to the folks at Harvard, too. And 6 to do? I'm running
7 there was the Princeton gerrymandering project, so — 7
8 Q Okay. 8
9 A Itried to be diligent about it. I'll tell 9
10 you what. This next time it's going to work much 10
11 better because there's going to be a lot more time to 11
12 get organized and get this done. 12
13 Q Sure. Now, you said that you had initially 13
14 had someone else in mind. That person was 14
15 unavailable. Was Dr. Cottrell the next person that 15
16 you engaged and tried to get interested in the 16
17 project? 17 Q Correct? Okay. And the CCP, of course, is
18 A That's my memory. 18 not barred from considering partisan data if it wants
19 Q Okay. So, again, I mentioned that line in 19 to.
20 the statute about the written evaluation of each map 20 A No. Right. The public would know about
21 containing, quote, a measure of partisan faimess. 21 partisan data if they wanted to, I suppose.
22 Was there any other -- aside from commissioning 22 Q Sure, yeah. And I guess, did you view that
23 Dr. Cottrell's analysis, was there any other way that 23 as a particular vulnerability of the people's map or,
24 that statutory dictate was manifested in the 24 I guess, any map that was submitted by an outside
25 committee's work? 25 entity versus a committee member?
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1 we won't take into consideration addresses of 1 communities of interest together. I thought there
2 incumbents, period, in HJR 1. Although let me be 2 was a good expression of opinion as to why you would
3 clear. I'mnot a hundred percent with that, because 3 want to move Chaves County away and give them a
4 there is something to be said about continuity of 4 different representative. But I figured the
5 representation. And I've expressed that opinion, but 5 legislature can choose between the three.
6 I'll go with the majority. 6 Q Butif'it was your choice, it would have
7 Q Okay. That's interesting. I mean, and 7 been Concept E?
8 you've expressed support for that concept in 8
9 connection with the importance of the value of 9
10 retaining the cores of existing districts, correct? 10
11 A Well, that and -- but incumbents. If you 11
12 have the same incumbent, it could be useful, the 12
13 continuity of representation. Irecognize that as an 13
14 idea that supports it. And I've expressed it to the 14
15 people that I've worked with on the committee. They 15
16 have better reasons, I guess, not to want to consider 16
17 addresses. 17
18 Q Would it be - just throwing this out 18 A Yeah. You know, a lot of work went into
19 there. Would it be superior or at least a perfectly 19 that, and I thought we did a fair job.
20 adequate substitute to eliminate residency 20 Q Did you observe the same work from the
21 requirements? 21 legislature and the modifications they made to
22 A Ithink, if you eliminated it, you still 22 Concept H?
23 have competition. Whoever lives in the district, if 23 MR. BAKER: Objection, foundation.
24 they're paired well, they're going to have to 24 A Idon't - did I observe the what?
25 campaign against each other. That's all there is to 25 BY MR. HARRISON:
Page 95 Page 97
1 it. And the voters get to decide. The whole idea is 1 Q Tl phraseit. Am I correct that you did
2 for the voters to pick the representatives, not the 2 not observe the same level of work, right, from the
3 representatives picking the voters. 3 legislature and the modifications they made to
4 Q This is a little specific, and so you might 4 Concept H to create their final bill?
5 not be familiar with it. Do you know who 5 MR. BAKER: Objection, foundation.
6 Representative Jane Powdrell is? 6 A T watched very little of the legislature
7 A Yes. 7 and their adoption of the new maps, but what I saw
8 Q Okay. 8 didn't impress me.
9 A Yeah. 9 BY MR. HARRISON:
10 Q Are you familiar with the changes to her 10 Q Okay. And they certainly didn't reach out
11 House -- State House district that came about this 11 to you or, as far as you know, the other members of
12 redistricting session? 12 the committee?
13 A No. I'maware it happened, but I don't 13 A No. They didn't reach out to me.
14 have -- no. 14 Q Okay. And this shows how little I know
15 Q Okay. 15 about the other two maps, but am I right that, in
16 A Ireally wasn't focused anymore on 16 fact, the legislature didn't wholesale adopt any of
17 redistricting after January. 17 the nine concepts that was proposed by the committee?
18 Q  You voted in favor of all three approved 18 A I think they may have adopted the House --
19 congressional maps, correct? 19 one of our House maps, I think, or they at least got
20 A That's correct. 20 closest. It's okay. That's the way it was designed,
21 Q But whether expressed or not, subjectively, 21 and I understood that. You know, you put in work and
22 your preference was for Concept E, correct? 22 you hope that it was good enough. It wasn't good
23 A Yeah. Iliked Concept E. Ithought that 23 enough.
24 was workable. Ithought A was workable. And I also 24 Q It wasn't good enough, and that's purely
25 voted in favor of H, because I thought H kept 25 your expression of the fact that the legislature did

25 (Pages 94 to 97)

Trattel Court Reporting & Videography

505-830-0600

Electronically signed by Jo Langston (501-073-948-4015)

1bed4d4dfe-1dac-42b1-914a-818e0b9f3f01




EXHIBIT 5

Republican Party of New Mexico, et al. v. Maggie Toulouse Oliver, et al.
Justice Chavez

August 14, 2023
D-506-CV-2022-00041

Page 98 Page 100
1 not adopt those maps, not any comment on defects in 1 voted for the final SB 1, I know that Mr. Harrison
2 the work product of the CRC, correct? 2 asked you to speculate about that. But you don't
3 A The work was solid. 3 personally know the rationale that any individual
4 Q The work was honest. 4 legislator relied on to vote.
5 A But it was -- yes. But it was not enough 5 A No, I do not.
6 to get the legislature to adopt any of the 6
7 congressional maps, or any of the Senate maps for 7
8 that matter. And I do think they adopted one of the 8
9 House maps. Maybe they modified it slightly. 9
10 Anyway. .. 10
11 Q And as far as you can tell, the reason for 11
12 the legislature adopting maps that were not maps 12
13 proposed by the CRC is that they considered factors 13
14 that were outside of the Section 7 of the 14
15 Redistricting Act factors? 15
16 MR. BAKER: Objection, foundation. 16
17 A If they were motivated by competitiveness, 17
18 historically New Mexico has not used that as a 18
19 criteria. That's known nationally, and it's known 19
20 here in New Mexico. And so if that was the basis, 20
21 then I don't get it. 21
22 BY MR. HARRISON: 22
23 Q Competitiveness being an aspect of 23
24 consideration of partisan data? 24
25 A Right. We were forbidden from looking at 25 A Yeah, exactly.
Page 99 Page 101
1 partisan data. They obviously were not. I've seen 1 Q And here you understand that the
2 the performance measures back in 2011. I've seen 2
3 them in 2021 on that basis. And the only material 3
4 change was to CD-2. It reversed the swing from swing 4
5 Republican to swing Democrat. 5
6 Otherwise, the first remained virtually the [§
7 same. The third remains a stronger than swing 7
8 district for the third. So I don't know if they 8
9 accomplished what they intended. 9
10 Q Those changes appear to you to have been 10
11 the motivation for the modifications that were made 11
12 from Concept H to the final enacted SB 1. 12 sta pt H. it
13 MR. BAKER: Objection, foundation. 13 fai tisan-neutral
14 A Yeah. Idon't know, but I'm presuming 14 map from which to build SB 1. correct?
15 that's the case, since they talked about 15 A Yes.
16 competitiveness. 16 Q And in terms of competitiveness, I just
17 MR. HARRISON: Il pass the witness. 17 wanted -- [ remembered as you were talking something
18 MR. BAKER: Kyle, I'm happy for you to go 18 from Maestas v. Hall, and so I've got it up on my
19 next if you'd like, or I'll go next. You pick. 19 screen.
20 MR. DUFFY: No, I don't have anything. 20 A Yes.
21 MR. BAKER: Okay. 21 Q Do you recall that you commented on
22 EXAMINATION 22 competitiveness in Maestas?
23 BY MR. BAKER: 23 A 1did. Court-drawn maps.
24 Q All right, Justice Chavez. In terms of 24 Q Yes.
25 what you know or don't know about why any legislator 25 A If evidence is presented on
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1 1
2 2
3 3
4 4
3 5
6 6
7 7
8 8
9 MR. BAKER: And, Carter, this is paragraph 9
10 41 of Maestas. 10
11 BY MR.BAKER: 11
12 12
13 13
14 14
15 15
16 16
17 17 Q And so when we're talking about the length
18 18 of time that certain principles have been in place,
i 9 19 the issue only comes around once every decade, right?
20 20 A That's right.
21 21 Q And in terms of the way maps have looked
» 22 traditionally, have you ever looked at the map from
53 23 1980, in terms of how it divided up the state?
24 24 A 1don't recall looking at 1980.
25 25 MR. BAKER: SoI'm going to just mark this
Page 105
1 1 as -- are we on Exhibit 1?
2 2 MR. HARRISON: 2.
3 3 MR. BAKER: 2. T'll mark it as Exhibit 2.
4 4 I don't have a sticker.
5 5 (Exhibit No. 2 was marked.)
6 Q But for your purposes, you had marching 6 BY MR. BAKER:
7 orders as to what was in or out for the CRC, knowing 7 Q But Il represent to you that this is
8 it would be different for the legislature itself. 8 taken from the plaintiffs' expert report and shows
9 A No, I don't agree with that. 9 the map. And do you see that it swings the southern
10 Q Okay. You thought that the legislature was 10 district up into the north?
11 going to be tied to the -- 11 A Yes.
12 A The Redistricting Act was the Redistricting 12 Q And so there's at least a history in New
13 Act. This is how redistricting would be performed. 13 Mexico of maps that don't just follow the version
14 It didn't say that, You, Legislature, can now start 14 that was in place coming into this redistricting
15 thinking about other criteria or superseding 15 cycle, with a circle in the middle and north and the
16 traditional redistricting principles. I would not 16 south.
17 agree with that. 17 A Yeah. The 1982 map. I think I had one of
18 Q Okay. In terms of redistricting history in 18 those concepts that I was going to propose. I wish I
19 New Mexico, the only cycle when the — well, the 19 would have had that.
20 first time there were three districts was 1980, 20 Q So whether you have a dog leg up or a dog
21 correct, after the 1980 census? 21 leg down, it's not a new thing in New Mexico to have
22 A Court-drawn? 22 the districts swing up and down vertically north and
23 Q  The first time that we got a third 23 south rather just east and west. There was a decade
24 congressional seat -- 24 where that was the case.
25 A Oh, yes. Sorry, sorry. 25 A There was a decade where that was the case.
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Page 110 Page 112
1 subjective. What's egregious to you may not be 1 there was discussion of them coming forward with
2 egregious to me. 2 Republican maps in Farmington. Did I understand that
3 Q Like shocks the conscience. 3 right?
4 A It'slike the reasonable person standard. 4 A That's what I understood him to say.
5 Q Fair enough. Or shocks the conscience 5 Q And did Mr. Aragon or others acting at his
6 for -- 6 behest submit maps to the CRC in Farmington that
7 A Or shocks the conscience, yeah. 7 would have been different from the people's map?
8 Q Butitaccepts that there's going to be 8 A No.
9 9 Q Did they submit maps at all?
16 10 A No, not that I recall, and none were drawn
11 11 on the portal. Iwent through every map on the
12 12 portal and tried to comment and offer suggestions for
13 13 what they might do to tweak them, because some
14 14 exceeded the deviation, for example, and so you'd let
15 only exception they created was, if you don't 15 them know. But go back, and if you can fix this, but
16 consider partisan data, then it's not a partisan map. 16 we can't consider it with this large of a deviation.
17 So the CRC map would have passed muster under the 17 Things of that nature. And I don't remember reading
18 18 a map from any political party.
19 19 Q What about from Tim Jennings? Did he
20 20 submit a map?
21 21 A No.
“““ 22 Q Hold on one second. Let me find some other
22 .
53 23 names I wanted to run by you on that. Dinah Vargas,
24 24 or Dinah Vargas, did she submit maps?
- 25 A Idon't know.
23
Page 113
1 1 Q Or Manuel Gonzales, Jr.?
2 2 A The names of those who submitted maps are
3 3 identified, and I'm not going to remember names.
4 4 Q That's fair.
5 5 A Senator Jennings I know.
[ people 6 Q That was easier. As I went down the line,
7 nocracy is a beautiful 7 I realized I was probably asking you to pull a rabbit
8 8 out of the hat. But in any event, it's documented
9 e Redistricting Act, part of that 9 who submitted the maps, and you don't recall any from
10 is not just speaking but also submitting actual maps, 10 the Republican Party.
11 correct? I mean, the statute contemplates that 11 A That's correct.
12 people can submit maps. 12 Q Do you remember any, what we could call oil
13 A They've got to do that, yes. 13 patch maps, where people from the oil patch came in
14 Q And so from your perspective as the chair 14 in an organized group and said, We don't like Concept
15 of the CRC, was there anything about the fact that 15 H. We want an oil patch map that says X, Y and Z?
16 Concept H was submitted by members of the public 16 A Idon't remember anybody commenting on
17 rather than drawn by the CRC, is there anything 17 somebody else's map and saying, We offer this as an
18 inappropriate about that or surprising or 18 alternative. Whether or not the oil patch submitted
19 questionable about that? 19 one, I'd have to go back and look, because we did get
20 A No. We were hoping for more maps. I 20 communities of interest maps as well, and we did get
21 actually thought we were going to get maps from the 21 some from the southeastern part. But Idon't
22 Republican Party and the Democrat Party. They were 22 remember.
23 silent. 23 The wonderful thing about the independent
24 Q Along that line, I was going to ask you. 24 redistricting committee is it's all for the public to
25 You mentioned that Robert Aragon was present and 25 still see, for the public.
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1 Q Sorry. I'm just checking things off here. 1 Q Isintermediate scrutiny an easy standard
2 You probably remember the drill, trying to figure out 2 for the government to satisfy?
3 what you covered when you go second on depos. 3 MR. BAKER: Objection, form and foundation.
4 A Yes. 4 A No. The interesting thing about
5 Q And Concept H was approved by the CRC by a 5 intermediate scrutiny is it shifts the burden. You
6 vote of five to two, correct? 6 would think that you would begin with those who are
7 A 1don't remember. 7 complaining. But in this case, the government is
8 Q Okay. 8 going to have the burden, and they're going to have
9 A Yeah. Yes. I doremember. Yes. 9 to show a connection with a substantial governmental
10 Q And do you recall that both Joaquin Sanchez 10 interest.
11 and Robert Radigan, the Ethics Commission appointees 11 BY MR. HARRISON:
12 to the CRC, both voted in favor of the people's map? 12 Q What's a substantial governmental interest?
13 A Yes. 13 A Iguess that will be left to testimony.
14 Q And to your knowledge, all rules and 14 Although I think the law and the history will be
15 regulations that govern the CRC were followed in the 15 useful.
16 proposal and recommendation of Concept H? 16 Q Would you suspect that the traditional
17 A Yes. 17 redistricting -- in the context of a restricting
18 18 case, the traditional redistricting factors would be
19 19 substantial government interest?
20 20 MR. BAKER: Objection, foundation.
21 21 A They will be important, as will over- or
22 22 under-inclusiveness. Just look at the history of
23 23 intermediate scrutiny in New Mexico.
24 Kyle, did that prompt anything from you? 24 BY MR. HARRISON:
25 MR. DUFFY: No. We're still good. Thank 25 Q It's arigorous and searching standard,
Page 115 Page 117
1 you. 1 correct?
2 MR. BAKER: All right. 2 MR. BAKER: Objection.
3 EXAMINATION 3 A Well, it's more rigorous than rational
4 BY MR. HARRISON: 4 basis, for sure, but less than strict scrutiny.
5 Q Just briefly. Mr. Baker brought up the 5 BY MR. HARRISON:
6 Rucho analysis and the New Mexico Supreme Court's 6 Q Indeed. Can you recall - tell me about
7 partial adoption of the Rucho analysis. So I'll 7 laws that have withstood intermediate scrutiny.
8 also -- 8 A Ican't think of any off the top of my
9 A The minority opinion. 9 head. Ithink we held in Breen that -- I think we
10 Q The dissent, that's right. But I wanted to 10 found a constitutional violation. I don't remember
11 address another aspect of what the New Mexico Supreme 11 what it was.
12 Court just decided, which is -- and I'm going to 12 Q And then under the federal constitution,
13 quote from the order we have. It's paragraph 4 of 13 for example, sex discrimination is subject to
14 the Supreme Court's order. Intermediate scrutiny is 14 intermediate scrutiny, correct?
15 the proper level of scrutiny for adjudication of a 15 A That's my memory.
16 partisan gerrymandering claim under Article II, 16 Q Is sex discrimination something that the
17 Section 18 of the New Mexico Constitution. 17 government is allowed to do lightly and for reasons
18 And they cite to a case called Breen v. 18 that aren't truly convincing?
19 Carlsbad Municipal Schools. You were -- [ believe 19 MR. BAKER: Objection to form and
20 Justice Maes wrote that opinion, but you were on the 20 foundation.
21 Supreme Court when that opinion came down. It's been 21 A No. Ithink Breen laid out the standard
22 a while. 22 that we follow in New Mexico pretty well. The burden
23 A Yes. 23 is on the government, and they have to show
24 Q Do you recall the opinion? 24 connection with a substantial governmental interest.
25 A Uh-huh. 25 I think it would be easier if you adhere - if they

30 (Pages 114 to 117)

Electronically signed by Jo Langston (501-073-948-4015)

505-830-0600

Trattel Court Reporting & Videography

1bed4d4dfe-1dac-42b1-914a-818e0b9f3f01




EXHIBIT 6-1

New Mexico Counties

Population Change

2000 to 2010 and 2010 to 2020

Ranked By Percent Population Change, 2010 to 2020

Population % Population % Population
2010 2020 Change Change Change
County (Largest City) Population Population 2010 - 2020 2000 - 2010 2010 - 2020
Eddy County (Carlsbad) 53,829 62,314 8,485 4.2% 15.8%
Lea County (Hobbs) 64,727 74,455 9,728 16.6% 15.0%
Sandoval County (Rio Rancho) 131,561 148,834 17,273 46.3% 13.1%
JLos Alamos County (Los Alamos) 17,950 19,419 1,469 -2.1% 82%
Santa Fe County (Santa Fe) 144,170 154,823 10,653 11.5% 7.4%
Otero County (Alamogordo) 63,797 67,839 4,042 2.4% 6.3%
|Dofia Ana County (Las Cruces) 209,233 219,561 10,328 19.8% 4.9%
Taos County (Taos) 32,937 34,489 1,552 9.9% 4.7%
Bernalillo County (Albuguerque) 662,564 676,444 13,880 19.0% 21%
McKinley County (Gallup) 71,492 72,902 1,410 -4.4% 2.0%
Luna County (Deming) 25,095 25,427 332 0.3% 1.3%
Rio Arriba County (Espariola) 40,246 40,363 117 -2.3% 0.3%
Curry County (Clovis) 48,376 48,430 54 7.4% 0.1%
Cibola County (Grants) 27,213 27,172 -41 6.3% -0.2%
Valencia County (Los Lunas) 76,569 76,205 -364 15.7% -0.5%
Chaves County (Roswell) 65,645 65,157 -488 6.9% -0.7%
Lincoln County (Ruidoso) 20,497 20,269 -228 5.6% -1.1%
Quay County (Tucumcari) 9,041 8,746 -295 -11.0% -3.3%
JRoosevelt County (Portales) 19,846 19,191 -655 10.1% -3.3%
Sierra County (T or C) 11,988 11,576 -412 -9.7% -3.4%
Catron County (Reserve) 3,725 3,579 -146 51% -3.9%
Grant County (Silver City) 29,514 28,185 -1,329 -4.8% -4.5%
Guadalupe County (Santa Rosa) 4,687 4,452 -235 0.1% -5.0%
[Harding County (Roy) 695 657 -38 -14.2% -5.5%
San Juan County (Farmington) 130,044 121,661 -8,383 14.3% -6.4%
Socorro County (Socorro) 17,866 16,595 -1,271 -1.2% 71%
San Miguel County (Las Vegas) 29,393 27,201 -2,192 -2.4% -7.5%
Torrance County (Moriarty) 16,383 15,045 -1,338 -3.1% -8.2%
Colfax County (Raton) 13,750 12,387 -1,363 -3.1% -9.9%
Union County (Clayton) 4,549 4,079 -470 9.0% -10.3%
Mora County (Wagon Mound) 4,881 4,189 -692 -5.8% -14.2%
Hidalgo County (Lordsburg) 4,894 4,178 -716 -17.5% -14.6%
De Baca County (Fort Sumner) 2,022 1,698 -324 9.7% -16.0%
INew Mexico 2,059,179 2,117,522 58,343 13.2% 2.8%

Source: U.S. Bureau of the Census. 2020 Census population, released August 12, 2021
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EXHIBIT 6-2

New Mexico Counties

Population Change: 1990 to 2000 and 2000 to 2010

Ranked By Percent Population Change, 2000 to 2010

% Population % Population
1990 2000 2010 Change Change
County (Largest City) Population Population Population 1990 - 2000 2000 - 2010

Sandoval County (Rio Rancho) 63,319 89,908 131,561 42.0% 46.3%
Dofia Ana County (Las Cruces) 135,510 174,682 209,233 28.9% 19.8%
Bernalillo County (Albuquerque) 480,577 556,678 662,564 15.8% 19.0%
Lea County (Hobbs) 55,765 55,511 64,727 -0.5% 16.6%
Valencia County (Belen) 45,235 66,152 76,569 46.2% 15.7%
San Juan County (Farmington) 91,605 113,801 130,044 24.2% 14.3%
Santa Fe County (Santa Fe) 98,928 129,292 144,170 30.7% 11.5%
Roosevelt County (Portales) 16,702 18,018 19,846 7.9% 10.1%
Taos County (Taos) 23,118 29,979 32,937 29.7% 9.9%
Union County (Clayton) 4,124 4,174 4,549 1.2% 9.0%
Curry County (Clovis) 42207 45,044 48 376 6.7% 7.4%
Chaves County (Roswell) 57,849 61,382 65,645 6.1% 6.9%
Cibola County (Grants) 23,794 25,595 27,213 7.6% 6.3%
Lincoln County (Ruidoso) 12,219 19,411 20,497 58.9% 5.6%
Catron County (Reserve) 2,563 3,543 3,725 38.2% 51%
Eddy County (Carlsbad) 48,605 51,658 53,829 6.3% 4.2%
Otero County (Alamogordo) 51,928 62,298 63,797 20.0% 2.4%
Luna County (Deming) 18,110 25,016 25,095 38.1% 0.3%
Guadalupe County (Santa Rosa) 4,156 4,680 4,687 12.6% 0.1%
Socorro County (Socorro) 14,764 18,078 17,866 22.4% -1.2%
Los Alamos County (Los Alamos) 18,115 18,343 17,950 1.3% -21%
Rio Arriba County (Espafiola) 34,365 41,190 40,246 19.9% -2.3%
San Miguel County (Las Vegas) 25,743 30,126 29,393 17.0% -2.4%
Colfax County (Raton) 12,925 14,189 13,750 9.8% -3.1%
Torrance County (Moriarty) 10,285 16,911 16,383 64.4% -3.1%
McKinley County (Gallup) 60,686 74,798 71,492 23.3% -4.4%
Grant County (Silver City) 27,676 31,002 29,514 12.0% -4.8%
Mora County (Wagon Mound) 4,264 5,180 4,881 21.5% -5.8%
Sierra County (T or C) 9,912 13,270 11,988 33.9% -9.7%
De Baca County (Fort Sumner) 2,252 2,240 2,022 -0.5% -9.7%
Quay County (Tucumcari) 10,823 10,155 9,041 -6.2% -11.0%
Harding County (Roy) 987 810 695 -17.9% -14.2%
Hidalgo County (Lordsburg) 5,958 5,932 4,894 -0.4% -17.5%
New Mexico 1,515,069 1,819,046 2,059,179 20.1% 13.2%

Source: U.S. Bureau of the Census.
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